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1. EQekTuBHICTb KpMMiHAJILHO-TIPABOBOTO PETYJIIOBAHHS BiTHOCUH Yy cdepi iHTeJIeKTyaIbHOI BIACHOCTI B yMOBax
udpoBoi TpaHchopmaliii

2. The Effectiveness of Criminal Law Regulation of Relations in the Intellectual Property Field under the Conditions
of Digital Transformation

Pedepar:

1. Tlepmmii po3zin gucepralii MPUCBSIYEHO CTAHOBJIEHHIO Ta CY4aCHOMY CTaHY BiJHOCHH y cdepi iHTeseKTyalbHOI
BJIACHOCTI, 5IK 00'€KTy KpMMiHaJIbHO-TIPAaBOBOT'O PeryJlloBaHHs. 3'51ICOBaHO, 1110 Mi>KHapoIHi Jorosopu y cdepi
iHTeseKTyasbHOI BJIACHOCTI BilirpaloTh KJII0YOBY PoJib Y GOPMYBaHHI Ta yHigiKallii 1paBOBUX CTaHJAPTIB,
CIIPUSIIOYY FapMOHI3allii HalliOHAaJIbHOTO 3aKOHO/IABCTBA Pi3HUX KpaiH, 3a6e3I1e4yl0YM [IPaBOBY BU3HAYEHICTb Ta
nepenoadyBaHicTs. Bcranosseno, mo €CIJI, Bupimyoyn NUTaHHS IPOTUCTABJIEHHS IIPUBATHOTO Ta MyOJIiYHOTO
iHTepeciB y cdepi iHTeIeKTyaIbHOI BIACHOCTI, 3BEPTAa€ OCOOJIMBY yBary Ha HEOOXiZJHICTb TOBEI€HHS iCHYBaHHS

«CYCIIJIBHOTO iHTepecy» (CBOOOY BUPaKEHHS IOIJISLiB, BEAEHHS CYCHJIbHO 3HAYYIIOi AUCKYCii, BUCBITIE€HHS



Pe3yJIbTaTiB XYPHaJIiCTCbKUX PO3CIifyBaHb TOWIO). | Harosomye, 1m0 3a BilCyTHOCTI TaKOT0, HACIIPaB/ii HIeThCS PO
[IPOTUCTaBJIEHHS JBOX IIPUBATHUX iHTEPECiB — [IpaBOBJIACHMKA Ta NOPYLUIHMKA. 3apy6isKHUIT JOCBiN KpUMiHaIbHO-
IIPAaBOBOT'O PEryJI0BaHHS BiITHOCUH y cdepi iHTeeKTyaIbHOI BJIACHOCTI [103BOJIsIE CTBEPAKYBATH, 110 HOTO
€(EeKTUBHICTb MOXE OCATaTUCA IKICHUMU HOPMaMU 33aKOHY, SIKi HE 3aBXIU MICTSITbCSI B OJHOMY HOPMATUBHO-
IIPaBOBOMY aKTi, 3HaYHO BifJPi3HAIOTHCS 32 CTyIIEHEM JeTaslizallii Ta HasBHICTIO 3a3Ha4Y€HHS KOHKPETHUX 00’€KTiB
iHTeJIeKTyaIbHOI BJIAaCHOCTI, a TAKOX CII0CO0iB iX HE3aKOHHOTO BUKOpUCTaHHs. HopMu KpuMiHalIbHOTO
3aKOHOMABCTBa y cepi iHTenexTyanbHoi BaacHocTi CIIA, KHP, Hinepnangis, Benukoi Bpurasii Ta llIBeiinapii, sk
[IpaBUJIO, HE MICTSATh BKa3iBOK Ha HETPAAMLiMHI 06'€KTH iHTesIeKTyanbHOi BiacHOoCTi. CaHKLii JOCTiAKyBaHUX HOPM
MICTSITb aJIbT€PHATUBHI BUAM [TIOKapaHb ([1030aBJIeHHS BOJI, apewT, mTpad), a KasidikoBaHi Ta puBiseiioBaHi
CKJIaJl KpMMIHAJIbHOTO NIPaBOIIOPYIIEHHs IIepef0avyaloTh peasbHi TepMiHM 11036aBJIeHHs BOJli 260 3HaUHU mTpad.
Jpyrui po3mis IPUCBSYEHNI KPMMIHAJIbHO-TIPABOBI XapaKTEPUCTULLi CKJIAJiB KpUMiHAJIbHUX IPABOIIOPYLIEHD i
KPMMIHOJIOTIUHI} XapaKTepUCTULi 3/I0UMHHOCTI y cdepi iHTesexTyanbHoi BacHOCTI. CKa AOCTiIKyBaHUX
KpUMiHaJIbHUX NIPaBOIIOPYIIE€Hb XapaKTePU3yl0Th HACTYIIHI O3HAKU: ~ 00'€KT — CYKYIIHICTb CYCIIiJIbHUX BiTHOCUH y
cepi iHTeneKTyanbHOI BJIaCHOCTI, 1110 NepebyBae Mif, KpUMiHaIbHO-IIPAaBOBOIO OXOPOHOIO, HA 5K Nocsrae
BYMHEHHS KPUMiHAJIBHOTO IPaBONOPYLIEHHS], 10 BUMAarae Haje>XHOrO KPMMiHaIbHO-TIPABOBOTO PETYJIIOBAHHS [1JIS
[IOHOBJIEHHS IIOPYLIEHOr0 6ajlaHCy IPUBATHUX i y6IiYHUX iHTEpeciB; - IpegMeT — 3a3HaueHi Y KpUMiHAJIbHOMY
3aKOHi 00’€KTY ITpaBa iHTEJIEKTYaJbHOI BIACHOCTI, JJIs1 SIKUX 3aKOHOJIaBellb BU3HAYMB MEXY HEIIPUIIYCTHMOIO
NOPYILIEHHS 6allaHCy IPUBATHUX i My0JIiYHUX IHTEPECiB; - 00’€KTUBHA CTOPOHA — 1LI€ CUCTEMA BU3HAUYEHUX Y
KpUMMiHaJIbHOMY 3aKOHi 06'€KTMBHMX O3HAK 30BHIIIHbOTO NPOSIBY NOPYIIEHD Y cepi iHTeseKTyanbHOI BIACHOCTI Ta
CIIPUYMHEHNX HUMU HACJiJIKiB; - MalHOBA IIKOJA, Mae 00pax0oByBaTHCs HAUOIbII IPOCTUM CIIOCOOOM — BapTiCTIO
OJVHHULL], 1O MOPYIIYeE [IpaBa, IOMHOKEHO] Ha ii KiIbKICTb. YIIylleHa BUr0a, BAPTICTh JIiLIEH31HUX [1PaB, OLiHKA
IOXiIHMM, BUTPATHUM 260 MOPIiBHSJIbBHUM METOJIaMM — BKpail HeOOXiHi KaTeropii 1j11 TOYHOTO BCTAHOBJIEHHS
CyMMU 30UTKIB, 110 MifISIraloTh KOMIIEHCALlil B [IMBIJIbHO-TIPABOBOMY MOPSIIKY; - Cy0'eKT — 3aranbHuil. CrietiapHUN
Cy0’eKT 3a3HaYEHUN y NPUBIJIENOBAHUX CKJIa[lax KPUMiHAJILHOTO IIPaBOIIOPYIIEHHS, [lepefbdayeHux 4. 3 cT.cT. 176,
177, 229 KK — cny>x60Ba 0c0o6a 3 BUKOPUCTAHHSIM CJIY>KOOBOTO CTAaHOBUINA. BUK/IIOUHO crieljaabHUIN CYy0 eKT
nepenoadennii 1y ct. 232 KK — ocoba, gxiil 111 TaeMHULA BifoMa y 3B'I3Ky 3 IpodeciiiHoi abo cyk60BOI0
LisITIbHICTIO; - Cy0'€KTHMBHA CTOPOHA XapaKTePU3YEThCsl IIPSIMUM YMUCIIOM IIOJ0 Iili Ta MIPsSIMUM 260 HENPSIMUM
YMUCJIOM LIOJ0 HACIIKIB KPUMiHAJIBHOTO IIPABOIIOPYLIEHHS; - KOPUCJINBUN MOTHUB I1I€PEBAXKHOI KiJIbKOCTI
IOCJIiIXYBaHUX KPUMiHAJIbHUX NIPABOINOPYILEHD 1M0CTPy€e (POKYC KPUMiHAIIBLHOTO 3aKOHY HAa MallHOBIl CKJIaZOBi
MOPYLIEHHS, IO CTaBUTh MiJi CYMHIB KpUMiHAJIbHY Bif[IOBiaJIbHICTh 3a OPYIIEHHSI HEMAaWHOBUX IIPaB.
Kpuminosioriuna xapakTepucTyKa 37104MHHOCTI y cdepi IB, ii ocHOBHI OKa3HUKY, perioHabHi 0COOGINBOCTI,
OCOOMCTICTD 37I0YMHIIA 32 IOKa3HMKAMMU BiKy, OCBIiTU Ta 3aifHSITOCTI, @ TAKO>XK MOTUBU 3JI04MHHOI IIOBELiHKH,
JIO3BOJISIIOTh BU3HAYATH ii, IK 4aCTUHY €KOHOMIYHO]I 3JI04MHHOCTI. TpeTiit po31ij AUCEPTALiNHOrO NOCiIKEHHS
IIPUCBSIYEHO IIOLIYKY HAIpPsIMiB NiABUILEHHS e(eKTUBHOCTI KPUMiHAIbHO-TIPABOBOTO PETrYJIIOBAaHHS BiTHOCUH Y
cepi iHTeneKTyanbHOI BIaCHOCTI B yMOBax 1judppoBoi TpaHchopmaliii. EQexTuBHiCTh KpUMiHAIBHO-TIPABOBOTO
PEryJI0BaHHS BU3HAYAETHCS SIKICTIO HOPM KPUMiHaJIBHOTO 3aKOHY, OOYMOBJIIOETHCS AI,€KBATHUM i KOMIIETEHTHUM
IIPaBO3aCTOCYBaHHSIM [TPABOOXOPOHHMMU OpPraHaMy Ta CyJIOM i 3aJIe>KUTH Bifl yMOB, B SIKMX CYCIIIJIbCTBO IlepebyBae
B KOHKPETHUI MOMEHT CBOI'0 PO3BUTKY. EKOHOMIYHA [IOLINIBHICTD, SIKiICTh TPAHCKOPLOHHOI B3aeMOZi
IIPaBOOXOPOHHUX i CyZOBUX OPraHiB MalOTh JOCIIIKYBAaTUCS B MEXXaX KpUMiHaIbHO-IPAaBOBOI Nnosituku. lndposa
TpaHcopmaliis, mo B 6iJIbIIOCT BUMA/IKIB € OJIHI€I0 3 YMOB 3JI0YMHHOCTI, He 3MiHIOE CYTi CyCIiNIbHUX BilHOCHH,
Hagaouy iM HoBux ¢popm. CaMe mBUIKICTb MPpoBoi TpaHchopMallii 3aBHae HaMOINbIIOrO BIJIMBY HA CYCIiJIbHI

BiﬂHOCI/IHI/I Ta O6YMOBJIIO€ HOTpe6y IIPEBEHTHNBHOTO KpI/IMiHaJII)HO—HpaBOBOFO peryioBaHHA.

2. The first chapter of the dissertation is devoted to the development and current state of relations in the field of
intellectual property as an object of criminal law regulation. It has been established that international treaties in
the field of intellectual property play a key role in shaping and unifying legal standards, promoting the
harmonization of national legislation of different countries, and ensuring legal certainty and predictability. It has
also been found that the ECHR, when addressing the issue of balancing private and public interests in the field of
intellectual property, pays particular attention to the necessity of demonstrating the existence of a "public



interest". The Court emphasizes that in the absence of such an interest, the matter essentially concerns a conflict
between two private interests — those of the rights holder and the infringer. The foreign experience of criminal
law regulation in the field of intellectual property allows us to conclude that its effectiveness can be achieved
through high-quality legal provisions, which are not always contained within a single normative legal act, may vary
significantly in the degree of detail, and in the specification of intellectual property objects as well as the methods
of their unlawful use. The criminal legislation of the United States, China, the Netherlands, the United Kingdom,
and Switzerland in the field of intellectual property generally does not contain references to non-traditional
objects of intellectual property. The sanctions provided in the studied provisions include alternative types of
punishment (imprisonment, arrest, fines), while aggravated and privileged forms of criminal offenses provide for
actual terms of imprisonment or substantial fines. The second chapter is devoted to the criminal law analysis of
the elements of criminal offenses and the criminological characteristics of crime in the field of intellectual
property. The composition of the criminal offenses studied is characterized by the following elements: - object — a
set of social relations in the field of intellectual property that is protected under criminal law and is infringed upon
by the commission of a criminal offense. This requires appropriate criminal law regulation to restore the disrupted
balance between private and public interests; - subject (matter) — the intellectual property objects specified in the
criminal law, for which the legislator has defined the threshold of impermissible infringement upon the balance
between private and public interests; - objective side — a system of objective features defined in the criminal law
that constitute the external manifestation of violations in the field of intellectual property and their consequences;
- damage should be calculated in the simplest way — the value of a single infringing item multiplied by its quantity.
Lost profits, the value of licensing rights, and income-based, cost-based, or market comparison valuation methods
are essential categories for accurately determining the amount of damage to be compensated in civil proceedings;
- subject (offender) — general. A special subject is provided for in the privileged types of criminal offenses
stipulated in Part 3 of Articles 176, 177, and 229 of the Criminal Code — an official using their official position. An
exclusively special subject is defined in Article 232 of the Criminal Code — a person who became aware of the trade
secret due to professional or official duties; - subjective side is characterized by direct intent regarding the
actions, and either direct or indirect intent with respect to the consequences of the criminal offense; - self-
interested motive in the majority of the studied criminal offenses illustrates the criminal law’s focus on the
proprietary aspect of the violation, thereby calling into question the criminal liability for infringements of non-
property (moral) rights. The criminological profile of crime in the field of intellectual property — including its key
indicators, regional patterns, the offender’s personal characteristics (age, education, and employment), and
motives for criminal behavior — allows it to be classified as a type of economic crime. The third chapter examines
ways to improve the effectiveness of criminal law regulation of intellectual property under conditions of digital
transformation. The effectiveness is determined by the quality of the criminal law, depends on the adequate and
competent enforcement, and is influenced by the socio-economic and technological context in which society
exists. Digital transformation, which in most cases constitutes one of the contributing conditions of criminality,
does not alter the essence of social relations but rather gives them new forms. It is the pace of digital
transformation that has the greatest impact on social relations and necessitates preventive criminal law regulation.
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