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JepKaB

2. Limits of exercising subjective succession rights: a comparative analysis of the legislation of Ukraine and other
European countries

Pedepar:

1. Po3gin 1 ckyajaeTses i3 TPpOX MigpPO37iiB, y SIKMX 0JAHO 3arajlbHO-TEOPETUYHY XapaKTEPUCTUKY Cy0'€KTUBHUAX
CIAaJKOBUX IIPaB, PO3KPUTO iX IOPUIWNYHY IPUPOLY Ta 3MIiCT, BU3HAUEHO IIOHSTTS Ta OCOOJIMBOCTI 3iICHEHHS
3a3HAYEHUX [IPaB Ta MEXI iX 37i/iCHeHHs. [IpoBeeHO NOAiN €BPOIENCHKUX KPaiH Ha [1Bi TPYIH, 3aJI€XKHO Bif
3aKOHO/IaBuOi MOJIeJIi pery/IoBaHHs BiJHOCUH y cllafikoBiil cepi. HaBeneHo 3arajlbHOTEOPETUYHY XapaKTEPUCTUKY

IIpaBa Ha 3arloBiT Ta ITpaBa Ha CIIAAKYBaAHHS K HaMOIIbII BaKJIMBUX KaTeI‘OpiI/UI CY6’€KTI/IBHI/IX CIIaJKOBUX IIPAB.



CdopmynboBaHO aBTOPCHKY AediHilito mpaBa Ha 3anoBiT. COOPMYIbOBAHO BU3HAYEHHS NTOHATTS 37iliICHEHHS
Cy0’eKTUBHUX CIIaIKOBUX IPaB, Iif] IKUM aBTOP MIPOTIOHYE PO3YMITU BUMHEHHSI Ha BJIaCHUH pPO3CyZ,
YIIPaBOMOYEHOI0 0CO00I0 KOHKPETHHUX aKTiB [IOBEJiHKY B MEXaX TUX IPABOMOYHOCTEH, 110 OKPECJIeHi 3MiCTOM
Bi/IOBiIHOTO Cy6'€KTUBHOrO CIAJIKOBOTO MpaBa. PO3MEKOBAHO MeXi Cy0'€KTUBHUX CIIaJIKOBUX IIPaB Ta MeXi ix
3pificHeHHs. Y Po3gini 2 gucepratiii, KU MiICTUTb TPU MiZPO3IiJan, 30CEPEIKEHO YBary Ha IIOPiBHAIBHO-
IIPaBOBOMY aHaJIi3i MeX 31iliCHEHHs ITpaBa Ha 3aIl0BIT 3 NO3U1lii BCTAHOBJIEHUX 3aKOHOM BUMOT 111070 pOopMU
3aI0BiTy, I0r0 3MiCTY, @ TAaKOX I10JIOKEHb, IOKIMKAHUX 3abe311e4yBaTi MaliHOBI iHTepecH ujeHiB ciM'i Ta
HaANOIDKYMX POAMYIB 3anoBigada. OGrpyHTOBAHO AOLIbHICTb 3alIPOBA/IKEHHS Y 3aKOHOJABCTBO YKpaiHU IPOCTOi
1MCcbMOBOI (OPMHU 3aIOBITY, BIACHOPYYHO HAIIMCAHOTO i MifilIcaHoro 3anosigayeM. B nepcnexrusi, i3
3aIpPOBAIKEHHSIM €JIEKTPOHHOTO HOTapiaTy, AOLibHUM OyJie 3aKpillJIeHHs Y HallilOHaJIbHOMY 3aKOHOJIaBCTBi
YKpaiHu eJIEKTPOHHUX 3aI0BITiB. BUXOAA4Y i3 TOLIJIBHOCTI HALAHHS 3aI10BiIaYeBi IKHAWIIUPIINX MOXKINBOCTEN
11010 BU3HAYEHHS [OJIi CBOrO MalHa IIicjig CMEPTI Ta BpaXxOBYIOYY [TIO3UTUBHUM JOCBIJ, IPABOBOTO PEryJII0BAHHS
BiJHOCHH CIIaIKyBaHHSI 32 3aIIOBiTOM y HU3Lli €BPONENChKUX KPaiH, O6IPYHTOBAHO [IOLi/IbHICTb 3aKPIillJIEHHS B
oHosieHOMY 1IK YkpaiHu iHCTUTYTy IpU3HaY€HHS HACTYIIHOTO CIafikoeMIlsl. OBrpyHTOBAHO AOLINIbHICTD
posirpeHHs cdepu 3aCTOCYBaHHS YMOBHU B 3aIOBITi, 1Ka MOXXE CTOCYBAaTUCS HE TiJIbKU TPU3HAYEHHS CIIATKOEMIIS,
aJie 1 3aI0Bia/IbHOrO BiiKazy (Jerary), a TakoxX Migpu3HadYeHHs cragkoeMus. Po3ain 3 nucepraniiinoi po6oTu
IIPUCBAYEHO MEXKaM 3[IiIICHEHHS IIpaBa Ha CIaKyBaHH4 32 3aKOHOJABCTBOM YKPAiHM Ta iHIIMX €BPONENCHKUAX
KpaiH. [lJaHuii po37in CKIaJaeThCs i3 1BOX MiAPO3IiMiB, y SIKMX ITPOaHai30BaHO, BiiNOBIAHO, CIOCOOM Ta CTPOKHU
30iICHEHHs IpaBa Ha CIIaJKyBaHHA [lucepTaHTOM 3BEPHYTA yBara Ha Te, o 3 no3uuii K Ykpainu nutanHs npo
CII0COOU MPUIHSTTS CNAAIIMHY [OLJIbHO BUPIIYBaTH He TiJIbKY 3aJI€XXKHO Bifl XapaKTepy IOBEAiHKU CIIaIKOEMIIS
(akTMBHA YM IACHBHA), ajle i3 IPUB’SI3KOI0 [0 [1IEBHOTO KOJIa CIaAKOEeMIIiB. BpaxoBylouwy, 110 117151 ITpaBa Ha afipecHy
BiIIMOBY BiJl CIIQJJIIIMHU 3aKOHOM BCTAHOBJICHO CIIELiaJIbHI MEXi MOro 31iICHEHHS, SIKi [IOJISIraloTh Y BU3HAYEHHI
KOJIa 0Cib, Ha KOPUCTD SIKMX MO>Ke OyTY BYMHEHA TaKa BiIMOBA, IUCEPTAaHTOM 3aIIPOIIOHOBAHO YTOYHUTH Ha3BY CT.
1274 1IK Vkpainu. [TinTpuMytouu no3uliiio, 1o 06yMOBJIEH] BiIMOBOIO BiJ] CIIaALMHY IIPaBOBi HACJIiAKM HACTAIOTh HE
3 MOMEHTY ii BUMHEHHS, a MiCJIs1 CIUIMBY CTPOKY [JIs1 IPUIAHATTS CHAJIVHY, 3aIDOIIOHOBAHO HU3KY 3MiH JJO CT.CT.
1270, 1273 LK YKpainu. B KOHTEKCTi pO3MeXKyBaHHS 3arajlbHOIO Ta CIIEeLiaJlbHOTO CTPOKIB IIPUMHATTSA CIIAALUHA
IyicepTaHToM cPOPMyIbOBAHO MO3ULIIIO [O/I0 AOLIIBHOCTI pO3MKpPeHHS cepy 3aCTOCYBaHHS CIeliaIbHOro
CTPOKY [1J1 IPUMHSTTS CIIaALIMHY 32 PaXyYHOK BUIIQJKY, KOJIM iCHYBaHHS B 0COOY IIpaBa Ha CNaJIKyBaHHS 3aJI€>KATh
Bif] yCYHEHHS Bifi CIAAIIMHU iHIIOTO CIIAIKOEMIS (CIaaKOeMIIiB). [JuCEPTaHTOM Bifj3HAUEHO, 110 IPaBOBE
PETYJIIOBaHHS CTPOKIB 37ilICHEHHS [TpaBa Ha CIIAJKyBaHHS Y Pi3HUX €BPONENCbKUX KpaiHax Bifpi3HAETHCA i
3aJIeXKUThb, HACAMIIEpPe, BiJl TOTO, sIKa caMe CUCTeMa 3[iliCHEeHHsI IpaBa Ha CIIaJIKyBaHHS (CUCTeMa IPUMHSTTS 4n
CHCTEMa BiflpeyeHHs) riepefbadeHa y 3aKOHOAABCTBI KOHKPETHOI KpaiHu. [IpoBesieHe B MeXXax JucepTaliiHol
POOOTH MOPIBHAIIBHO-TIPABOBE IOCIiI>)KEHHS MeX 3ilICHEHHS Cy0' €KTHBHUX CIIaIKOBUX IIPaB 32 3aKOHOIaBCTBOM
Ykpainu Ta iHIuX eBponeichKUX KpaiH J03BOJIMIIO aBTOPOBi COOPMYJIIOBATA HU3KY HAYKOBHUX I10JIOKEHD,
y3arajJibHeHb Ta IIPOIO3ULLiH, SIKi IOAHO Y BUCHOBKax 10 po6oTu. KitouoBi cjioBa: Mexxi 31iliICHEHHS Cy0'€KTUBHUX
IIpaB; CIIAaJIKyBaHHs, CIIAJIIMHA, CIIaJKOEMELDb, 3aII0BIT, 3al10BiaY, 3al10Bia/IbHUN BiKa3, IPUUHSTTS CIALIVHY,

BigMoBa Bif criagImuHU.

2. Section 1 consists of three subsections, which provide a general theoretical description of subjective succession
rights, reveal their legal nature and content, define the concepts and features of the exercise of these rights and
the limits of their exercising. The division of European countries into two groups, depending on the legislative
model of regulation of relations in the succession field is committed. The general theoretical characteristics of the
right to a will and the right to inherit as the most important categories of subjective succession rights are given.
The author's definition of the right to a will is formulated. The concept of exercising of subjective succession rights
is formulated by the author as the commission of specific acts by the discretion of the authorized person within
the powers within the scope of the subjective rights. The limits of subjective succession rights and the limits of
their exercising are distinguished. Section 2 of the dissertation, which contains three subsections, focuses on the
comparative legal analysis of the limits of the right to make a will from the standpoint of statutory requirements
for the form of the will, its content, and provisions aimed to ensure the property interests of family members and



close relatives of the testator. The expediency of introducing into the legislation of Ukraine a simple written form
of a will (holographic will), written and signed by the testator, is substantiated. In the future, with the introduction
of electronic notary system, it will be appropriate to enshrine electronic wills in the national legislation of Ukraine.
Based on the expediency of providing the testator with the widest possible opportunities to determine the fate of
his property after death and taking into account the positive experience of legal regulation of inheritance by will in
a number of European countries, the expediency of enshrining the institution of appointment of the
remainderman. The expediency of expanding the scope of application of the condition in the will, which may relate
not only to the appointment of the heir, but also the testamentary refusal (legacy), as well as the substitution.
Section 3 of the dissertation is devoted to the limits of the right to inherit under the laws of Ukraine and other
European countries. This section consists of two subsections, which analyze, respectively, the methods and terms
of the exercising of right to inherit. The author pay attention to the fact that from the standpoint of the Civil Code
of Ukraine the question of how to accept the inheritance should be decided not only depending on the nature of
the heir's behavior (active or passive), but tied to a certain circle of heirs. For the right to direct renunciation of the
inheritance the law sets special limits for its exercising, which are to determine the range of persons in whose
favor such a renunciation may be made. Thus, the author proposed to clarify the name of Art. 1274 of the Civil Code
of Ukraine. Supporting the position that the legal consequences caused by the renunciation of the inheritance do
not occur from the moment of its commission, but after the finish of duration of the term for acceptance of the
inheritance, a number of changes to Art. 1270, 1273 of the Civil Code of Ukraine. In the context of distinguishing
between general and special terms of acceptance of inheritance, the author formulates a position on the
expediency of expanding the scope of special term for acceptance of inheritance due to the case when a person's
right to inherit depends on divest from inheritance of another heir (heirs). The dissertation notes that the legal
regulation of the terms of exercising the right to inherit in different European countries differs and depends, first
of all, on what system of exercising the right to inherit (system of acceptance or system of renunciation) is
provided in the legislation of a particular country. The comparative legal study of the limits of subjective civil rights
in the field of inheritance under the laws of Ukraine and other European countries allowed the author to formulate
a number of scientific statements, generalizations and proposals presented in the conclusions to the work. Key
words: limits of exercising subjective rights; inheritance, estate, heir, will, testator, testamentary refusal (legacy),

acceptance of inheritance, renunciation of inheritance.
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