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2. Criminal liability of officials of local self-government bodies who perform notarial acts

Pedepar:

1. Inceprauis € nepmum B YKpaiHi KOMIUIEKCHUM JOCJIIKEHHSIM, Y IKOMY KOMIUIEKCHO PO3IJISIIAETLCS TUTAHHS
KpUMiHaJIbHOI BiJI[IOBiAa/IbHOCTI I0CaJOBUX OCIO MiCII€eBOIO CaMOBPSIIyBaHHS, sIKi 3[1ifICHIOIOTh HOTapiasbHi [ii.
Kpuminanbhi npaBonopyuieHHs y cepi ciy>k60B0i [isyIbHOCTI Ta NPOQeCifHOI HisIbHOCTI € 6araToacreKTHOK
Ipo6JIEMATUKOIO, CYCIiJIBHO HEOEe3MEeYHi HACIIiIKY IPOTUIIPABHUX [isHb BilOOPaKaIOTbCS Y Pi3HUX C(Pepax >KUATTH,
OT>K€ MOTPeOyI0Th CErMEHTHOTO LOCimKeHHs. OCOBIMBICTIO OPraHiB MiCLIEBOTO CAMOBPSIIyBaHHS SIK Cy0’eKTiB
BJIQJJHUX TIOBHOBA)KEHD € Te, 110 KOXKEH i3 TAaKUX CyO'€KTIB, 3 ypaxyBaHHsIM NosioxkeHb KoHcTuTyLii YKpainy, €
CaMOCTIHAM, aBTOHOMHUM i He nlepebyBae y MiANopsiiKyBaHHi )KOJHOTr0 OpraHy. B ymoBax IpaBoBOro peXUMy
BOEHHOTO CTaHy OPTaHU MiCLIeBOTO CAMOBPSAYBaHHS HAJiNAIOTHCS OAATKOBUMU [TOBHOBAKEHHSIMH, 110

KOOPJVHYIOTb AislJIbHICTh CIIPSIMOBAHY Ha peaslizalliio 3aKOHHUX IIPaB i iHTepeciB rpoMazsiH. Y CiIbCbKAX HACEJIEHUX



IIyHKTaX HOTapiasbHi Aii, nepenbayeni cT. 37 3akony Ykpainu «I[Ipo HOTapiaT» BUMHSIOTbCS yIIOBHOBKEHMMU Ha Lie
[I0CaZIOBUMU 0COOaMU OpraHiB MiCLIEBOTO CaMOBpPsAyBaHHs. [locazoBi ocobu OpraHiB MiCLieBOr0O CaMOBpPSIIyBaHHS
3000B’s13aHi CIPUSITY TPOMaZsiHaM, MiJIIPUEMCTBAM, YCTAaHOBaM i oprasisauisiM y 37ilicHeHHi iX NpaB Ta 3aXUCTi
3aKOHHUX iHTepeciB, pO3’sICHIOBATU ITpaBa i 060B'3KH, IIoNlepeKaTy PO HACIIIKY BUMHIOBAaHUX HOTapiabHUX Iill
L7151 TOTO, 1006 I0pUIMYHA Heo6i3HaHICTh He MOTJIa 6yTH BUKOPUCTaHa iM Ha mKoxy. HaBeneHe, a TakoX psif iHIIKX
ACIEKTIB JisJIbBHOCTI HOTapiaTy B YKpaiHi 3aCBif4yIOTh aKTyaJIbHICTb i CBOEYACHICTb TEOPETUYHOIO ONPALIIOBAaHH
IIMTaHb KPUMiHAJIbHO] BiITIOBIIaJIbHOCTI [10CAJ0BUX OCi6 OpraHiB MiCLI€BOIO CAMOBPSIIyBaHHS, 10 37ilICHIOIOTh
HoOTapiasnpHi Aii. CTpyKTypa po60TH CKJIAHAETHCS 3 TPHOX PO3TiMiB i 06yMOBIeHa HEOOXIIHICTIO 3/1iiiICHEHHS
HayKOBOT'O aHaJIi3y iCTOPUKO-TIPaBOBOTO PO3BUTKY KPUMiHAJIbHOI BiTIOBiAJIBHOCTI OCI0, 110 BUMHSIIM HOTapiasbHi
Iii; HalaHHS KPUMiHAJIbHO-TIPAaBOBOi XapaKTePUCTUKU 3JI0YMHIB, SIKi BYMHSIOTHCS IOCAAOBUMU 0COGaMU OpraHiB
MiCLI€BOTO CaMOBPsIyBaHHS, Ki 3[ilICHIOIOTh HOTAPia/bHi Iii B Cyd4acHiN YKpaiHi; JeTajJbHOrO BUCBITIIEHHS
Ipo6JeMaTrKHY, IIOB'SI3aHOI i3 3aX0/1aMU KPUMiHAJIbHO-TIPaBOBOT0 XapaKTepy, 110 3aCTOCOBYIOTHCS 10 BKA3aHUX
I10CaZI0BUX 0Ci6. Y nepuomy posfiisi poboTU IPOBOAUTHCSI CUCTEMHUI aHasi3 iCTOPUYHOTO JOCBiny perjameHTallii
KpUMiHaJIBHOI BiJIIOBiAANBbHOCTI 0Ci0, 1110 3/1i/ICHIOBAIM HOTapiajbHi Jii, a TAKOXX PO3KPUTO CTaH HAyKOBOi pO3pO6KHU
KPUMiHaJIbHO-TIPABOBOi OXOPOHU HOTAapiaJIbHOI AiSI/IbHOCTI B JOKTPUHI KPMMIHAJILHOTO MpaBa. 310iCHEHO
iCTOpHUYHMN OrJIT, NiJIBHOCTI 3 03HaKaMU HOTapiasbHOI Aisi/IbHOCTI, IOYMHAI04YY 3 yaciB Pyci. HarosomeHo, mo
OpraHu HOTapiaTy Ha TepuTopii cyyacHoi YkpaiHi 3a yaciB KuiBcbkoi Pyci 3060B’93aHi CBOiM CTaHOBJIEHHSIM IIEPII 32
BCE €KOHOMIYHUM IIPOLIECaM — PO3LIMPEHHIO TOPTOBEJILHOI [isJIbHOCTI Ta 301/IbIIEHHIO 06iry B rajysi TOprieii. YcHa
(¢opma NpaBOYMHY BX€ HE BiJIOBifaa NoTpedam 4acy. 3all0BHUTU XK [IOTPeOY B CKJIaJAHHI IOKYMEHTIB y
MUChbMOBI (popMi BMOTJIM Tak 3BaHi JsgKHU Ta mianasdi. Pazom i3 Tum, mpoTopeecTpaiiiiii 1ii mpuKa3HUX [sIKiB i3
BEJIMKOIO HATSDKKOIO MOKHA Ha3BaTU HOTapiaJlbHUMM, 3ayBaXKEHO, 11J0 BUOKPEMJIEHHS TaKOT0 BUAY JisIBHOCTI OyJI0
IIOB'SI32HO 3 4iTKO 0OQOPMIIEHUM OaskaHHSM JIepsKaBy B3SITH I1iJ, KOHTPOJIb i caMe 3[1iliCHEHHS BKa3aHUX Hil, i
30epiraHHs IUx JOKyMeHTiB. lllono iHCTUTYTY MaiilaHHUX MigIsS9MX BUAJIEHO Psif KII0YOBUX MOMEHTIB. Tak, i3
OJIHOTO OOKY iHCTUTYT Niffsunx QyHKIiOHYBAB SIK HeJep>kaBHe YTBOPEHHS, X04ya MaJlu Miclie ITOCTiliHi HaMaraHHs
B3SITM MOTO Mif Jep>XKaBHUN KOHTPOJIb. OT>Ke MOKJIMBA IPOTUIIPABHA Hisl/IbHICTh HE CIIPUYMHSLIIA IIKOAY aBTOPUTETY
I€P>KaBH, sK, HAIPUKJIA], Y BUMAJKY «IUXOIMCTBa» 3 60Ky CyIAiB abo iHIIMX ypsAHUKIB. KpiMm 1boro, cucrema
OIJIaTU MallaHHUX IPOTOHOTAPiaJIbHUX MOCIYT OyJla 110 CBOIl CYTi OpraHizoBaHa 3a PUHLIUIIOM «KOPMJIIHHS.
Cucrema 14 6yJ1a 3anioyaTkoBaHa 1je Pycbkoto IIpaBnoro Ta 3Haiiia nogansunil po3BUTOK Ha MockoBmyHi. ITpu
«KOPMJIiHHI» 32 TOTOYaCHOi CUCTEeMU CYCIJIbHUX BiHOCHH OyJia BiICYTHS caMa KpUMiHOYTBOpIOl0OYa OCHOBA 151
CJTy’KO0BOTO 3J7I0YMHY, OCKIJIbKY HaBiTh Ta «KPUBA», SIKY 3aIl0f{I0BaB HAMICHUK MiBIaJHOMY JIIOJOBI, MOTJIa CTaTU
MiZCTaBOO JIMIIE JJIs1 [IPUBATHOTO MO30BY. Y Pasi )X 3aHAATO BUCOKOI LiHM HA [OCJIYyTy MalJAHHOTO Mifas40ro
KJIi€HT 32 PUHKOBUM IIPUHLUIIOM MIl 3B€PHYTUCS [0 iHIIOTO MifAs4oro 4y, HaBiTh, 10 iHIIOTO IXHBOT'O 00'€JHAHHS.
TakuM YMHOM MiAKYII HiIII40r0 BUAE€THCS MAJIOMMOBIPHUM i 1036aBJIEHUM CEHCY, YTiM, 38 BUKJIIOUEHHSIM
oKpeMux cutyauiil. I cutyauii 1 nos’si3ani 3i ckyiagaHHIM NifpobJeHUX TOKYMEHTIB, SIKi Yac Bifi yacy masiu Micle,
1110 3HANIIJIO CBOE BiOOpa’keHHs B MaTepiazax TOro4acHOi NpaBO3acTOCOBYOi TpakTUKU. Kiio4yoBi cioBa:
3JI0B’KMBAHHS CJIy>KOOBUM CTaHOBHUIIEM, [10CAJI0BA 0CO6a OPraHiB MiCI[€BOro CaMOBpPsIyBaHHS, KpUMiHaybHA
BiATOBiAJIbHICTD, HOTApiaJIbHI [Iji, crieniaJbHUN Cy6'eKT KPMMIHAJIBHOTO [IPABOIIOPYIIEHHS], Cy0'€KTH YIIOBHOBAKEHI

Ha BUMHEHHS HOTApiaJIbHUX JIil.

2. The dissertation is the first comprehensive study in Ukraine that comprehensively addresses the issue of
criminal liability of local government officials who perform notarial acts. Criminal offences in the field of official
and professional activities are a multidimensional issue, the socially dangerous consequences of unlawful acts are
reflected in various spheres of life, and therefore require a segmental study. The peculiarity of local self-
government bodies as subjects of power is that each of these subjects, taking into account the provisions of the
Constitution of Ukraine, is independent, autonomous and not subordinated to any other body. Under the legal
regime of martial law, local self-government bodies are vested with additional powers to coordinate activities
aimed at the realisation of the legitimate rights and interests of citizens. In rural settlements, notarial acts
provided for in Article 37 of the Law of Ukraine «On Notaries» are performed by authorised officials of local self-
government bodies. Local government officials are obliged to assist citizens, enterprises, institutions and



organisations in exercising their rights and protecting their legitimate interests, explain their rights and
obligations, and warn them of the consequences of notarial acts so that legal ignorance cannot be used to their
detriment. The above, as well as a number of other aspects of the notary's activities in Ukraine, demonstrate the
relevance and timeliness of theoretical elaboration of the issues of criminal liability of local government officials
who perform notarial acts. The structure of the work consists of three sections and is due to the need for a
scientific analysis of the historical and legal development of criminal liability of persons who have performed
notarial acts; provision of a criminal law description of crimes committed by local government officials who
perform notarial acts in modern Ukraine; and detailed coverage of the issues related to criminal law measures
applicable to these officials. The first section of the work provides a systematic analysis of the historical
experience of regulating criminal liability of persons who performed notarial acts, and also reveals the state of
scientific development of criminal law protection of notarial activities in the criminal law doctrine. A historical
overview of activities with signs of notarial activity is made, starting from the times of Russia. It is noted that the
notary bodies in the territory of modern Ukraine in the times of Kyivan Rus owe their formation primarily to
economic processes - expansion of trade activities and increase in trade turnover. The oral form of a transaction
no longer met the needs of the time. So-called dyaks and pidyachi were able to fill the need for written documents.
At the same time, the proto-registration actions of the orderly dyaks can hardly be called notarial, and it is noted
that the separation of this type of activity was associated with a clearly expressed desire of the state to take
control of both the performance of these actions and the storage of these documents. A number of key points have
been highlighted with regard to the institution of the court's subordinates. On the one hand, the institute of
subordinates functioned as a non-state entity, although there were constant attempts to bring it under state
control. Therefore, possible illegal activities did not damage the authority of the state, as, for example, in the case
of «extortion» by judges or other government officials. In addition, the system of payment for local prothonotary
services was essentially organised on the principle of «feeding». This system was initiated by the Rus' Pravda and
was further developed in the Muscovy. Under the system of social relations of that time, there was no criminal
basis for an official crime, since even the «harm» caused by the governor to the people under his control could
only be the basis for a private lawsuit. If the price of the service of a maidan was too high, the client could turn to
another maidan or even to another association of maidans on a market basis. Thus, bribery of a contractor seems
unlikely and meaningless, except in certain situations. And these situations are related to the preparation of forged
documents, which did occur from time to time, as reflected in the materials of law enforcement practice of that
time. Key words: abuse of office, local self-government official, criminal liability, notarial acts, special subject of a
criminal offence, subjects authorised to perform notarial acts.
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