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1. KpumiHanbHa BifiTIOBiaIbHICTD CJIY>KO0BOI 0COOU 32 37I0B>KMBAHHS BJIa/I0K0 ab0 CJIy>KOOBUM CTAHOBUIIEM

2. Criminal liability of an official for abuse of power or official position

Pedepar/aHoTanis:

1. Inceprarifine gOCTiIpKeHHs [IPUCBSIYeHEe KOMIJIEKCHOMY aHajli3y [IpaBoBOi IPUPOAY Ta OCOOIMBOCTEN
KpUMiHaJIBHOI BiJI[IOBiAa/bHOCTI CIy>K60BUX 0Ci6 3a 37I0B’KMBaHHSI BJIaJl010 a60 CJIy>KOOBUM CTAaHOBHUIIEM B yMOBaX
Cy4YaCHUX BUKJIMKIB [JI51 YKPAiHCBKOI 1€p>KaBHOCTI. AKTyaJIbHICTb JOCJIiIPKEHHSI OOYMOBJIEHA HEOOXiHICTIO
pedopMyBaHHSI KPMMiHAJIIBHOTO ITpaBa YKpaiHU Ta 3HMDKEHHSI PiBHS KOPYILiHOI 3JI04MHHOCTI, 1IJ0 CTAHOBUTD OJHE
3 HallBKJIMBIIIKX 3aBAAaHb Cy4acHOro eTaIly Jep>kaBHoro 0yaiBHULITBA. Pedpopma KprMiHaibHOro npasa 'y cdepi
60pOTHOM 3 KOPYILIHOIO 3/I04MHHICTIO € KpUTMYHO BAXKJIMBOIO J71s1 3a0€3I1eUeHHs! IPABOBOi Iep>KaBU Ta
IiABUILEHHS TOBIPY 'POMAJISIH 10 MyOJIivYHOI Bagyu. Y NEPIIOMY PO3LiJi BUKJIALEHO TEOPETUKO-METOLOJIOTIUHI Ta
iCTOPUKO-TIPaBOBi OCHOBY KPUMiHAJIBHOTO 3aKOHOZIABCTBA y cepi ciy>k60B0i BinnosinanbHOCTI. ['eHe3uc
3aKOHOJIABCTBA ITPOCTEKEHO BiJl «PycpKoi paBau», yepes JINTOBChbKI cTaTyTy i Pyceki cygu XV-XVI CcTOJITS,
Ko3albKe npaBo Peui [locrionuroi, HopmaTtusHi aktu Pociicekoi imnepii XVIII-XIX ctosiTs Ta KpumiHanbue
ys105keHHS 1903 poKy, sike BIEpLIe CUCTEMATU3yBaJso 3JI0YMHU CJIyKO00BLiB. Cy4acHi OCHOBU CHOPMYBAINACS Y
KpuMinanbHUX Konekcax YCPP (1922, 1927), VPCP (1960) Ta KpuminanpHOoMy Kopekci Ykpainu 2001 poky. [IposeneHno



NOPiBHSJIBHO-IIPABOBUIA aHaJli3 BiATIOBiAAIbHOCTI y 3apy6ixHMX KpaiHax: y ®panuii, ITanii, Hopserii #iloTsb 5K
3ara’jibHi, Tax i crieniajJbHi HOpMU 100 3aXUCTY Aep>KaBHOI cayx6u; y Himewunni, Hinepnanpax, JaHii
IIepeBa’KaloTh By3bKOCIIELiai30BaHi cTaTTi. €BpoIelichbKi KpaiHU ONUCYIOTh 00'€KTUBHY CTOPOHY (POPMabHO, TOAI
K y TOCTPaASHChKUX JIepKaBax 3aCTOCOBYEThCS MaTepianbHUi Nifgxin. Oco6amBo LHiHHUM € focBin HimeduuHuy, e
e(eKTUBHICTb aHTUKOPYILiIHOI NOMITUKM 3a0€3Me4yeThCsl T0eAHAHHIM (PiHAHCOBOTO MOHITOPUHTY, PEECTPIB
HEeZ06POCOBICHUX Cy06'€KTiB TOCIIOJaPIOBAHHS Ta IOCUJIEHOTO KOHTPOJIIO 32 AEP>KaBHUMU CIIy>KOOBLSIMU. Y IPyromy
PO31ii JOCTiIKeHO 00'eKTUBHI Ta Cy6'€KTHUBHI 0O3HAKU CKJIAaly KPUMiHa/ILHOTO NIpaBonopyueHHs. O6'eKTMBHA
CTOPOHA MOJISITa€ Y BUKOPUCTAHHI CIY>X60BOI0 0COO0I0 IOBHOBAXKEHD YCYIEPEY iHTEPECaM CJIy>KOU, 10 CIIPUYUHIOE
icroTHy mKony. POmoBuUM 06'€KTOM € CYCIIiIbHI BifHOCHHU Y cdepi fep>kaBHOI Bjaay; BUTOBUM — HOPMaJibHa
Iisi7IbHICT OpraHiB Ny6JiYHOI B1aay; 6e3rocepeHiM — jerajbHa po60oTa KOHKPETHUX OpraHiB. BUKkopucraHHs
[IOBHOBA>XXEHb MOXe OyTH aKTUBHUM (YXBaJIEHHS HE3aKOHHUX pillleHb) 800 IaCMBHUM (HEBUKOHAHHS OOOB'S3KiB).
dopmanbHO «iCTOTHA MIKOMA» Ta «TSDKKI HACTITKA» BU3HAYEH] 3aKOHOM, ajie Ha MPaKTULi 3BOIATHCS IIEPEBAXKHO 10
MarepiaJbHUX ITOKA3HMUKIB, 110 3BY)Kye MexXi kBasidikalii. Cy6'eKTUBHA CTOPOHA XapaKTePU3YEThCSI YMUCJIOM —
npsiMuMm a6o HenpsamuM. Cy6'eKT crieliiaibHUi — CJ1y’KO60Ba 0c006a, 1110 BUKOHYE aMiHiCTpaTUBHO-YIIPaBJIiHChKi 2060
aIMiHICTPaTMBHO-TOCIIONAPCHKI (PpyHKUii. [IpakTka BepxoBHoro Cyny nokasye, o JOBEIEHHS YMUCIY CIIUPAEThCS
Ha CYKYIIHICTb HENIPSIMUX JO0Ka3iB. Y TpeTboMy PO3[isi AOCTiIKEeHO TeOpeTUKO-TIPUKIIaiHI acrieKTy Kasidikanii Ta
[IPU3HAYEHHS NTOKAPaHHA. 3Mi¥ICHEHO PO3MEXYBaHH CTaTTi 364 KprMiHasibHOro KoJeKkcy YKpaiHu 3i CyMib>KHUMU
HOpMaMU: cTarTero 191 (MpuBIacHEHHS YU pO3TpaTa IIJISIXOM 3JI0BXKUBAHHS CITY)KOOBUM CTAaHOBUILEM, BUMarae
KOPHCJINBOTO MOTUBY) Ta cTaTTelo 365 (epeBUllieHHs Bylafiy IIPAliBHUKOM IIPAaBOOXOPOHHOTO OPTaHy).
[TpoaHasnizoBaHO meKpUMiHai3allilo YaCTUHY OPYroi cTaTTi 365 CTOCOBHO OCib, SIKi He € MpaliBHUKaMU
IIPaBOOXOPOHHUX OPTraHiB. BussieHo, o KBaliQikyoya 03HaKa «TsDKKi HacliKU» Ha IIPaKTUlli oOMeXXeHa
NepeBaKHO MaTepiaibHOIO KOO0, TOAi K JOKTPUHA HaroJouye Ha HeOOXiJHOCTI BpaXyBaHHS HEMAaTepiaabHOI
IIKOJY — MOPYIIEHHS KOHCTUTYLIMHMX [IPaB POMAJsIH Ta MIKOAU JisIBHOCTI OpPraHiB fep>kaBHOI Baaau. [IoHATTA
«iHTEpecH CJIy>KOU», HEBPETYJIbOBAaHICTb IKOro KOHCTaTyBaiu BepxosHuii Cyp i €BponeiicbKuil Cyz, 3 Ipas JI0AUHM,
noTpebye 3aKOHOJIaBYOro yTOYHEHHS. JJOCIIiIKeHO €BOJIIOL|I0 CaHKLiN cTaTTi 364 KpuMiHaIbHOTO KOJEeKCy YKpaiHu
32001 mo 2024 pik: cyTTeBe NifgBULLEeHHS WTPadiB, 3aNPOBaIKEHHS CllelianbHOI KOH(iCKallil, yTOYHEHHS CTPOKIB
11036aBJIEHHS BOJIi. BUsIBJIEHO CTifIKy TEHAEHII0 10 TOM'SIKIIeHHS BilIOBiabHOCTI Y IPaBO3aCTOCOBHIH NPaKTULLi:
CyJli HEpiZKO 3aCTOCOBYIOTb ITPady Ta YMOBHI BUPOKH HaBiTh y CIIpaBax 3HAYHOI CYyCHi/IbHOI HEOE3MEKMU.
EdexTrBHICTb HOBOBBELEHb YaCTKOBO HiBEJIIOETHCS MOXJIMBICTIO PO3CTPOYKHY CILIATU WTPaQiB BiAIOBITHO IO
craTTi 53 KprMiHasbHOro KojeKcy YKpaiHu Ta HEeUiTKICTIO KpUTePiiB «iCTOTHOI mKoau». AHasi3 npakTuky Buimoro
AHTUKOPYIILIHOTO CY[y 3aCBildMB HEOJHOPIGHICTh MiAXOMiB: i3 BiCIMHALUATY IOCIiIKEHUX BUPOKIB OOVUHAILISTD
BMHECEHO Ha MiCTaBi yrog Npo BU3HAHHA BUHYBATOCTI, TOJi SIK y PELITI BUNIAAKIB Cy[l 3aCTOCYBaB PEaJibHi CTPOKU

110306aBJIEHHS BOJIi, IO CBiTUMTD IIPO IIPAarHeHHs 30a1aHCYBaTy CIIeliaJIibHy IIPEBEHLIII0 Ta [IPOLeCyalbHy eKOHOMIIO.

2. The dissertation research is devoted to a comprehensive analysis of the legal nature and features of criminal
liability of officials for abuse of power or official position in the context of contemporary challenges to Ukrainian
statehood. The relevance of the study is conditioned by the need to reform the criminal law of Ukraine and reduce
the level of corruption-related crime, which constitutes one of the most important tasks of the current stage of
state-building. The reform of criminal law in the sphere of combating corruption is critically important for
ensuring the rule of law and increasing citizens' trust in public authority. The first chapter sets out the theoretical,
methodological, and historical-legal foundations of criminal legislation in the sphere of official liability. The genesis
of legislation is traced from Ruska Pravda, through the Lithuanian Statutes and Rus Courts of the 15th-16th
centuries, the Cossack law of the Polish-Lithuanian Commonwealth, the normative acts of the Russian Empire of
the 18th-19th centuries, and the Criminal Code of 1903, which for the first time systematized crimes of officials.
The modern foundations were formed in the criminal codes of the Ukrainian SSR (1922, 1927, 1960) and the
Criminal Code of Ukraine of 2001. A comparative legal analysis of liability in foreign countries has been conducted:
France, Italy, and Norway apply both general and special norms on the protection of public service; Germany, the
Netherlands, and Denmark predominantly rely on narrowly specialized articles. European countries describe the
objective side formally, while post-Soviet states apply a material approach. The German experience is particularly



valuable, where the effectiveness of anti-corruption policy is ensured by a combination of financial monitoring,
registers of unfair business entities, and enhanced control over civil servants. The second chapter examines the
objective and subjective elements of the corpus delicti. The objective side consists in the use by an official of
powers contrary to the interests of service, causing substantial harm. The generic object is public relations in the
sphere of state power; the specific object - the normal activity of public authorities; the direct object - the lawful
work of specific bodies. The use of powers may be active (issuing illegal decisions) or passive (failure to fulfill
duties). Formally, "substantial harm" and "grave consequences" are defined by law, but in practice they are reduced
mainly to material indicators, which narrows the scope of qualification. The subjective side is characterized by
intent - direct or indirect. The subject is special - an official performing administrative-managerial or
administrative-economic functions. The practice of the Supreme Court shows that proving intent relies on a
combination of indirect evidence. The third chapter examines theoretical and applied aspects of qualification and
sentencing. The delimitation of Article 364 of the Criminal Code of Ukraine from related norms has been carried
out: Article 191 (misappropriation through abuse of official position, requiring a mercenary motive) and Article 365
(excess of authority by a law enforcement officer). The decriminalization of Part 2 of Article 365 regarding persons
who are not law enforcement officers is analyzed. It has been established that the qualifying feature of "grave
consequences” in practice is limited mainly to material harm, while doctrine emphasizes the need to take into
account non-material harm - violation of citizens' constitutional rights and harm to the activity of state
authorities. The concept of "interests of service," the vagueness of which has been noted by both the Supreme
Court and the European Court of Human Rights, requires legislative clarification. The evolution of sanctions of
Article 364 of the Criminal Code of Ukraine from 2001 to 2024 has been studied: significant increases in fines,
introduction of special confiscation, clarification of terms of imprisonment. A persistent trend towards mitigation
of liability in law enforcement practice has been identified: courts often apply fines and suspended sentences even
in cases of significant social danger. The effectiveness of innovations is partially offset by the possibility of
installment payment of fines under Article 53 of the Criminal Code of Ukraine and the vagueness of the criteria of
"substantial harm." Analysis of the practice of the High Anti-Corruption Court has shown heterogeneity of
approaches: out of eighteen verdicts examined, eleven were issued on the basis of plea-bargain agreements, while
in the remaining cases the court applied real terms of imprisonment, which indicates the desire to balance special
prevention and procedural economy.
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BsiacHe IIpi3Buie Im'sa ITo-6aTbKOBI
TOJIOBH paju

ByiacHe IIpizBuie Im'sa ITo-6aTbKOBI
rOJIOBYIOYOTO Ha 3acCiiaHHi
BignoBigasibHUMH 3a HiATOTOBKY

00JI1iKOBUX JOKYMEHTIB

PeecTpartop

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiZIIIOBiZaJIbHUM 32 peECTpallilo HAyKOBOi

OisIJIbHOCTI

HymunkoB Muxaino OyekcaHapoBud

HOymMynkoB Muxaitno OJjieKCaHIPOBUY

Boriko AHTOH OJsiekcaHIpoBUY

Opuenko TersiHa AHaToJIiBHA

Opuenko Tetsana AHaTosiiBHa



