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TpaHc@opMmallilo y IPOLECi icTOPMYHOrO PO3BUTKY, 3'5ICOBAHO IIPABOBY IIPHUPOAY, 03HAKU 0OMEXKEHb CBOOOIU

IIOTOBOPY y LMBIILHOMY ITpaBi YKpaiHu, BUSIBJIEHO BUAU OOMEKeHb CBOOOIY JOTOBOPY, BUBHAUEHO IiICTaBU

0OMe>keHHSsI CBOOOIM IOTOBOPY I1py BUOOPi BUAy Ta GOpMU IIPABOYMHY, BUSIBJIEHO OOMEKEHHS IOrOBipHOi CBOOOM

IIpY BU3HA4Y€Hi CTOPOHAaMMU 3MICTY 1OrOBOPY, BCTAHOBJIEHO OOMEKEHHS CBOOOIY JOTOBOPY Iifl YaC BUKOHAHHS

IOTOBOPIB; 3[ilICHEHO MOPIiBHJIBHUH aHaJli3 3aKOHOIABUYOT0 OOMEXKXEHHS CBOOOIM IOTOBOPY 3 METOIO 3aXUCTY IIPaB
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3a3HaueHo, 1mo Ha novyaTtky XIX cTosiTTs cBo6oia JOroBOpy CTajla 3aKOHOAABYO BU3HAYEHUM YHIBEPCAJIbHUM



[IPUHLUIIOM MiATPUMKU BiJIbHOI KOHKYPEHLIil Ta OCHOBOIO IIPUBATHO-IIPABOBUX BiJHOCKH, a 3 KiHIlg BKa3aHOTO
CTOJIITTSI BOHA OOMEXYETHCS 3 METOIO 3aXUCTY IyOJIiYHOr0 MOPSIKY Ta LOOPOi MopaJli, a B IOJAJIbIIOMY — 33715
3aXMCTy OKPEMHUX KATE€ropiil KOHTPareHTiB, y TOMY YMCJI ClIo>KMBadiB. Ha pasi, cyyacHe LIUBiIbHE [1paBo 6a3yeThbCs
Ha MiX0Ji OOIPYHTOBAHOTO Ta 3aKOHHOTO OOMEKEHHSI CBOOOIM JOTOBOPY 3 METOIO 3aXUCTY JE€P>KaBHUX Ta
CYCIIiJIbHUX iHTepecCiB, rapaHTyBaHHs 6ajlaHCy IPMBATHUX Ta My6JIiYHUX iHTEPECIB, 110 TOBUHHO CTBOPUTU HAJIEXKHI
YMOBH [1JI51 CTAJIOT0 €KOHOMIYHOTO Ta CYCIIiJIbBHOTO PO3BUTKY B YMOBax [I0BOEHHOI BiflOy10BU YKpaiHu.
O6rpyHTOBaHO, 1110 0OMEXEHHS CBOOOIM JOTOBOPY 3aKOHOJABYO BU3HaUYeHi Hopmamu LIK Ykpainu ta iHmumx
LIMBIJILHO-TIPABOBMX aKTiB, @ TAKOXX 3BUYASIMU [iJIOBOTO 000POTY, OOMEXKEHHSIMU € i 3acaiu CIIPaBeAJIMBOCTI i
PO3YMHOCTI, OKpEMO BUJIiJIEHO TaKOX HEOOXiIHICTh BpaxyBaHHS BUMOT 3aKOHOJIABCTBA [IPO 3aXUCT IIPaB
crioxuBada. ObMeKeHHsI CBOOOIM IOTOBOPY Ma€ y3ro/KyBaTHUCS i3 IPUHLMIIOM ITPaBOBOI BU3HAYEHOCTI, TOMY Ha
IIPaKTHULi MOKJIMBE OOMEXKEHHS TiJIbKY IIPY YMOBi FrapaHTyBaHHSI IIepe16adyBaHOCTi IPAaBOBOi HOPMU, 1O
3aCTOCOBYETHCS i BCTAHOBJIIOE BiITIOBiTHE 0OMe>KeHHs. BKazaHo, 110 €BPOIENChKi CTaHAAPTH 10 OOMEKEHHIO
cBo6oau norosopy BinoopaxkeHi y DCFR, ne y noBHiit Mipi BifTBOpeHO Mifxin rapaHTyBaHHSI MaKCUMaJbHOI CBOOOIM
IIOTOBOPY, ajle NPY LIbOMY MICTUTbCSI OOIPYHTYBaHHS [1J151 32CTOCYBAHHS Psly OOMEXKEHb 3 METOIO 320€3T1€4EHHS
IPaB JIIOJMHU, 6aJIaHCY CYCIiJILHUX Ta MPUBATHUX iHTEPECiB, 3aXUCTY NpaB Ta iHTepeciB c1ab1oi CTOPOHU
IOTOBOPY (y TOMY YHMCJIi CTIO’KMBayviB), 3a1106iraHHs IeBHUM (popmam IUCKPUMIHALL] YU 37I0BKMBaHHIM
IIOMiHYI0YMM CTaHOBUIEM, CTBOPEHHS OCHOBH [1J11 EKOHOMIYHOI'O PO3BUTKY. BKazaHe akTyasbHO i 1y YKpainu, ska
YTBEPAXYIOYM HANIPSIM €BPOiHTerpalii, BHOCUTb 3MiHM y Pi3Hi rajyysi 3aKOHOJABCTBA i B yMoBax pekopudikanii LIK
YKpaiHu BaXJIMBUM € BPaxyBaHHSI IO3UTUBHOTO JOCBiy €BPONENChKUX IPABOBUX iHCTUTYTIB. OOMEKEHHs CBO6OIU
IOTOBOZY [TOBMHHO BiJNOBifaTi 6a30BMM BUMOTraM BEPXOBEHCTBA [1PaBa, YiTKO KOPEJIOBATH 3 IPUHIMIIOM
IIPOINOPLIAHOCTI, 6y[1b-5IKi 0OME>KEHHSI I1PaB JIIOAVHYU IIOBUHHI OyTU OOrPYHTTOBAaHUMHU, & OOMEKEHHS MiHIMaJILHO
BPa3JIMBUMU [1J151 iHTepecCiB oauHu. JloBeJeHO, 1110 0OMEXEHHS CBOOOM OTOBOPY MOXKHA MOMAITUTY HA: 3arajbHi
0OMe>KeHHS! (3arajibHi 3acafiy MBiJIbHOTO 3aKOHOABCTBA, Y TOMY YMCJIi IPUHLUIIN PO3YMHOCTI Ta CIIpaBelInBOCTI;
II0JIOKEHHSI aKTiB LJMBiJIbHOTO 3aKOHO/IABCTBA, SIKi € 000B'I3KOBUMU [17151 [IEBHOTO BUAY BilHOCHH 32 MIPSIMOIO
BKa3iBKOIO 3aKOHY UM B CUJIy iX IPaBOBOi MPUPOAY; 3B1Yal [IiI0BOro 060pOTY) Ta CHelialbHi 0OME>XKeHHS (BUMOTHU
3aKOHOZABCTBA Y cdepi 3aXUCTY [IpaB CIIOKUBAYIB J1s1 BCiX OTOBOPIB, B SIKUX CTOPOHOIO € (i3nyHa 0c06a;
3aKOHO/IaBui BUMOTH, 5IKi BU3HA4al0Th OCOOJIMBI 0OMEXKEHHS JOTOBipHOI CBOOOHU 11151 OKPEMUX IIPABOYNHIB).
3asnexHo Bif, cyb'ekTa 06MeKEeHHs CBOOOY JOTrOBOPY, 3a[IPOIIOHOBAHO NOAINSATA OOMEKEHHS Ha BEPTUKAJIbHI
(BCTaHOBJIEH] Jlep>kaBol0) Ta TOPU30OHTAJIbHI (BU3HAYEHI CTOPOHAMU IOTOBOPY OO MOJANBUIMX Aill 110 HOT0
BHMKOHAHHIO Ta PUNUHEHH0). Oco6nBOCTi 0OMEXKEHHS CBOOOIY LOTOBOPY OOYMOBJIEHI AUCIIO3UTHBHO-
iMIlepaTUBHUM XapaKTepPOM ix IPaBOBOTO PETyJIOBaHHS, a TAKOX HEOOXiIHICTIO 3a6e3e4eHHs 1J1s1 CTOPiH
MOXJIMBOCTI 06MpaTy HallKpaIlyi 3 OrJIsy Ha iX BJIACHI Liijli Ta iHTepecHu BUJ IPAaBOYMHY, BUBHAYATH HOTO iCTOTHI
yMOBH. Y TOH 3Xe 4ac, € psif IPaBOYMHIB, [0 B CHJIy CBOEI IPaBOBOI IPUPOIY OOGMEXYIOTh CYTTEBO CBOOOLY
IIOTOBOPY, 30KpeMa ijie MoBa IIpo Iy06JIiyHi JOroBOpY, IOrOBOPU IpHUENHAHHS, TUIIOBI Ta IONIepeJHi oroBopy, a
TaKOX JJOTOBOPU 3 0CO6aMH, SIKi IEPEMOIJIA Ha IPWIIOAHUX Toprax. [Ipu ykianeHHi y6iyHUX JOrOBOPIB Ta
IOTOBOPIB IIPMENHAHHS CBOO0OA OTOBOPY CYTTEBO OOMEXKEHA, 5K W00 MOKJIMBOCTI Bi]MOBH BiJl YKJIaIaHHS
ny6J1iYHOrO JOTOBOPY 3 OOKY MiATIPUEMIS, TaK i I[O/I0 CTOPIH, SKi IPHUENHYIOTHCS [I0 LOrOBOPY IPUEAHAHHS YU
ny6J1iYHOTO JOTOBOPY, 110 [1030aBJIe€Hi MOKJIMBOCTI BU3HAYAT YMOBHU JOroBopy. OCOOJIMBICTIO NiACTaB OOMEXXEHHS
CBOOOM IOTOBOPY Ha €Talli YKJIaJaHHY [y6sliYHUX AOTOBOPIB Ta JOTrOBOPIiB IPUENHAHHS € T€, 110 CBO6OAA Iill o010
VKJIAIAHHS € TiJIbKU B OfHi€l i3 CTOPiH.

2. The dissertation is devoted to a comprehensive study of the limitation of freedom of contract in the civil law of
Ukraine. The work analyzed the essence of the principle of freedom of contract in civil law and its transformation
in the process of historical development, clarified the legal nature, signs of restrictions on freedom of contract in
the civil law of Ukraine, identified types of restrictions on freedom of contract, determined the grounds for
limiting freedom of contract when choosing the type and form deed, restriction of contractual freedom is detected
when the content of the contract is determined by the parties, restriction of contractual freedom during the
performance of contracts is established; a comparative analysis of the legislative limitation of freedom of contract
was carried out in order to protect the rights of consumers in Ukraine and the EU, limitations of freedom of



contract in standard contracts in Ukraine and the EU were identified. It is noted that at the beginning of the 19th
century, freedom of contract became a legally defined universal principle of supporting free competition and the
basis of private legal relations, and from the end of the specified century it was limited to the purpose of
protecting public order and good morals, and later - to protect certain categories of counterparties. including
consumers. Currently, modern civil law is based on the approach of justified and legal restriction of freedom of
contract with the aim of protecting state and public interests, guaranteeing the balance of private and public
interests, which should create proper conditions for sustainable economic and social development in the
conditions of post-war reconstruction of Ukraine. It is substantiated that the limitations of freedom of contract
are legally defined by the norms of the Civil Code of Ukraine and other civil legal acts, as well as the customs of
business turnover, the limitations are also the principles of justice and reasonableness, the need to take into
account the requirements of consumer rights protection legislation is also highlighted separately. The restriction
of freedom of contract must be consistent with the principle of legal certainty, therefore, in practice, a restriction
is possible only under the condition of guaranteeing the predictability of the legal norm that applies and
establishes the corresponding restriction. It is indicated that the European standards for limiting freedom of
contract are reflected in the DCFR, which fully reproduces the approach of guaranteeing maximum freedom of
contract, but at the same time contains justification for the application of a number of restrictions in order to
ensure fairness, balance public and private interests, protect the rights and interests of the weaker party contract
(including consumers), prevention of certain forms of discrimination or abuse of a dominant position, creation of a
basis for economic development. This is also relevant for Ukraine, which, affirming the direction of European
integration, makes changes in various areas of legislation, and in the context of the recodification of the Civil Code
of Ukraine, it is important to take into account European recommendations. It is proved that restrictions on
freedom of contract can be divided into: general restrictions (general principles of civil legislation, including the
principles of reasonableness and justice; provisions of acts of civil legislation, which are mandatory for a certain
type of relationship according to the direct instructions of the law or due to their legal nature ; customs of
business turnover) and special restrictions (requirements of legislation in the field of consumer rights protection
for all contracts in which a natural person is a party; legislative requirements that determine special restrictions of
contractual freedom for certain transactions). Depending on the subject of the restriction of the freedom of the
contract, it is proposed to divide the restrictions into vertical (established by the state) and horizontal (determined
by the parties to the contract regarding further actions for its implementation and termination). The peculiarities
of the limitation of freedom of contract are determined by the dispositive and imperative character of their legal
regulation, as well as the need to provide the parties with the opportunity to choose the best type of transaction in
view of their own goals and interests, to determine its essential conditions. At the same time, there are a number
of transactions that, due to their legal nature, significantly limit the freedom of contract, in particular, we are
talking about public contracts, accession contracts, standard and preliminary contracts, as well as contracts with
persons who won public auctions.
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IloBHe HaﬁMeHyBaHHﬂ IOPUIHUYHOL 0C00H: HanioHanbHuit I0pUIMYHUI yHiBEpCUTET iMeHi SIpocyiaBa
Mygporo

Kopg 3a € IPIIOY: 02071139

Micue3HaxoaKeHHS: ByJ. [lymkiHceKa, 6yz. 77, XapkKiB, XapkiBcbKkuii p-H., 61024, Ykpaina
dopma BracHOCTI: /lepxaBHa

Cdepa yIIpaBJIiHHﬂ: MiHicTepcTBO OCBiTH i HayKU YKpaiHu

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZmoOMOCTi

BaacHe IlpizBuie Im's [10-6aTbKOBI Iy4koscpbKa Ipuna Mocunibha
rOJIOBH paau

BaacHe IlpizBume Im's I10-6aTbKOBI [TyyxoscpbKa Ipuna Mocumnisha
TOJIOBYIOYOTO Ha 3acCifiaHHi

BiznoBigassHUH 3a MiATOTOBKY Jleii6a Jlropmuia BacunisHa

00JIiKOBHX JOKYMEHTIB

PeectpaTop YkpIHTEI



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




