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Pedepar:
1. Inceprauiiina po60Ta NPUCBIYE€HA KOMIJIEKCHOMY JOCJIIIKEHHIO OOMEXEHHS CBOOOIM JOTOBOPY Y LIUBIJIbOMY
npasi Ykpainu. ¥ po6oTi IpoBeAeHO aHali3 CyTHOCTI IPUHIUITY CBOOOAM IOTOBOPY Y LIMBIIbBHOMY IIPaBi Ta 110ro
TpanchOopMallilo y MpoLeci iCTOPUYHOTO PO3BUTKY, 3'51COBAHO [TPAaBOBY IPUPOLY, O3HAKU OOMEKEHb CBOOOIU

IOTOBOPY y LIMBIZIbHOMY IIpaBi YKpaiHu, BUSIBJIEHO BUAYU OOMEXKeHb CBOOOIY JOTOBOPY, BUSHAYEHO IiJICTaBU

0OME>KeHHs CBOOOIU [IOTOBOPY I1pY BMOOPi BUAY Ta GOPMU IIPABOUMHY, BUSIBJIEHO OOMEKEHHSI IOrOBipHOi CBOOOAM

Inpu BU3HaYEHi CTOpOHaMHU 3MiCTy AOTrOBOPY, BCTAHOBJIEHO OOMeKEeHHS CBO60,I[I/I OOTrOBODY HI,IL YaC BUKOHAaHHSA



IIOTOBOPIB; 37ilICHEHO TIOPIiBHSJIbHUK aHaJi3 3aKOHO/IaBYOTO OOMEXKEHHsI CBOOOH JOTOBOPY 3 METOIO 3aXUCTY IIpaB
CIIO>XMBauiB B YkpaiHi Ta €C, BUSIBIEHO 0OMeXXeHHs1 CBOOOM NOTOBOPY Y TUIIOBUX JOTroBopax B YkpaiHi Ta €C.
3a3HaueHo, 1o Ha novyatky XIX cTosiTTs cBo60oa JOroBOpy CTaja 3aKOHOAABY0 BU3HAYEHUM YHIBEpPCAJIbHUM
[IPUHLMUIIOM MiATPUMKU BiJIbHOI KOHKYPEHLIiI Ta OCHOBOIO [IPUBATHO-IIPABOBUX BiJHOCKH, a 3 KiHI1lg BKa3aHOTO
CTOJIITTSI BOHA OOMEXKYETBCS 3 METOIO 3aXUCTY Iy6JIiYHOr0 MOPSAKY Ta L0Opoi MOpasli, a B IOAANbIIOMY — 33715
3aXMCTy OKPEMUX KaTeropiili KOHTpareHTiB, y TOMY YMCJIi ClIoXKKBadiB. Ha pasi, cyyacHe LUBiIbHE [1paBo 6a3yeThCs
Ha MifxoJi 06IPyHTOBAHOTO Ta 32aKOHHOTO OOMEKEHHSI CBOOOIM JOTOBOPY 3 METOIO 3aXUCTY JE€P>KaBHUX Ta
CYCIiJIBHUX iHTepeCiB, rapaHTyBaHHS 0QJIaHCY NIPUBATHUX Ta My0JIiYHUX iHTEPECIB, 1[0 TOBUHHO CTBOPUTU HAJIEXKHI
YMOBH [1JIs1 CTAJIOTO €KOHOMIYHOTO Ta CYCIIiJIbBHOTO PO3BUTKY B YMOBax [I0BOEHHOI BilOyIoBY YKpaiHu.
O6rpyHTOBaHO, 1110 0OMEKEHHSI CBOOOIM JOTOBOPY 3aKOHOJaBY0 BU3HavYeHi Hopmamu LIK Ykpainu ta iHmumx
LIMBiJIbHO-TIPABOBHUX AKTiB, & TAKOXX 3BUYASIMU [IiJIOBOTO 060POTY, OOMEKEHHSIMHU € i 3acaiv CIIPaBeAJINBOCTI i
PO3YMHOCTi, OKPEMO BUIi/IEHO TAKOX HEOOXiZHICTb BpaxyBaHHS BUMOT 3aKOHOJIABCTBA IIPO 3aXUCT [IpaB
crioxuBada. O6MeKEHHsI CBOOOIM IOTOBOPY Ma€ y3ro/KyBaTHUCS i3 IPUHLMIIOM [TPaBOBOI BU3HAYEHOCTI, TOMY Ha
IIPaKTHULi MOKJIMBE OOMEKEHHS TiJIbKY IIPY YMOBi rapaHTyBaHHS Ilepei6auyyBaHOCTi IPaBOBOi HOPMU, 11O
3aCTOCOBYETHCS i BCTAHOBJIIOE BiANIOBiAHE 0OMeEXeHHSs. Bka3aHo, 1110 €BPOIENCHKi CTaHAAPTU IO OOMESKEHHIO
cBo6oau norosopy Bino6paxkeHi y DCFR, ne y noBHiii Mipi BifTBOpeHO Mifxin rapaHTyBaHHS MaKCUMaJIbHOI CBOOOIM
ZOTOBODY, aJie IIPU LIbOMY MiCTUTbCSI OOI'PYHTYBAaHHS [1JIS 3aCTOCYBAaHHS PS/ly OOMEKEHb 3 METOIO 3a6€311€YEHHS
IIpaB JIIOJIMHY, 6aJIaHCy CYCIIJIbHUX Ta IPUBAaTHUX IHTEPECIB, 3aXUCTY IIPaB Ta iHTEPEeCiB c1abI10i CTOPOHU
IOTOBOPY (Y TOMY YHMCJIi CIIO’KMBayYiB), 3a1106iraHHs IeBHUM (popMam IUCKPUMIHALL] 91 37I0BKMBaHHIM
IIOMiHYI0YMM CTaHOBUIEM, CTBOPEHHSI OCHOBH [1JI1 EKOHOMIYHOT'O PO3BUTKY. BKazaHe aKkTyasbHO i 11 YKpaiHuy, ska
VTBEPAXYIOUM HAIIPSIM €BPOiHTerpalii, BHOCUTb 3MiHM y Pi3Hi rayysi 3aKOHOJAaBCTBa i B yMoBax pexkopudikanii LIK
YKpaiHu BayKJIMBUM € BPaxyBaHHSI IO3UTUBHOTO JOCBiLy €BPONENChKUX IPABOBUX iHCTUTYTIB. OOMEKEHHs CBO6OIU
IOTOBOAY [TOBUMHHO BiANOBigaTH 6a30BMM BUMOTraM BEPXOBEHCTBA [TPaBa, YiTKO KOPEJIIOBATH 3 IPUHIUIIOM
IIPOTIOPLIHOCTI, 6y 1b-5IKi 0OME>KEHHSI IIPaB JIIOAVHY IIOBUHHI OyTU OOrPYHTTOBaHUMHU, & OOMEKEHHS MiHIMaJIbHO
Bpa3J/IMBUMU [1J1s iHTEPECiB JI0AUHU. [JOBEEHO, 10 OOMEXEHHS CBOOOIM NOTOBOPY MOKHA IOAIMINTY Ha: 3arajbHi
o6MeXKeHHS! (3arajibHi 3aCaJiy LMBiIbHOTO 3aKOHOJABCTBA, Y TOMY UMCJIi IPUHLMIN PO3YMHOCTI Ta CIIpaBeJIMBOCTI;
II0JIOKEHHSI aKTiB LJUBIJIbHOTO 3aKOHO/IABCTBA, SIKi € 000B'I3KOBUMU [17151 IIEBHOTO BUAY BilHOCHH 32 [IPSIMOIO
BKa3iBKOIO 3aKOHY UM B CUJIy ixX IPaBOBOi MPMPOAY; 3B1Yal [IiI0BOro 060pOTY) Ta CclieliaibHi 0OME>KeHHS (BUMOTHU
3aKOHOJABCTBA y cepi 3aXUCTy MPaB CIOKMUBAUIB [1JIs BCiX JOTOBOPIB, B SIKUX CTOPOHOIO € (Pi3sn4Ha 0c063;
3aKOHO/IaB4i BUMOTH, 5IKi BU3HA4al0Th OCOGJIMBI 0OMEXKEeHHS LOTOBIpHOI CBOOOM [J1s1 OKPEMUX IIPABOYNHIB).
3asnexHo Bif, cyb'ekTa 06MeKeHHs CBOOOIY JOTrOBOPY, 3a[IPOIIOHOBAHO NOAINSATA 0OMEKEHHS Ha BEPTUKAJIbHI
(BCTaHOBJIEHI AEP>KaBOIO) Ta TOPU3OHTAJIbHI (BU3HAUYEH] CTOPOHAMU IOTOBOPY W00 NOJAMBIINX Iil 110 10ro
BHMKOHAHHIO Ta NpUNUHEHHI0). Oco611BOCTi 06MeKeHHS CBOOOIY LOTOBOPY OOYMOBJIEHI AUCIIO3UTHBHO-
iMIlepaTUBHUM XapaKTepPOM ix IPaBOBOTO PEryJIOBaHHS, a TAKOX HEOOXiIHICTIO 3a6e3Te4eHHs 1J1s1 CTOPiH
MOXJIMBOCTI 06MpaTy HallKpaIlyii 3 OrJIsly Ha ix BJIACHI Liijli Ta iHTepecu BUJ IPaBOYMHY, BUBHAYATH HOTO iCTOTHI
yMOBHU. Y TOM Xe 4Yac, € psAJL IPaBO4YMHIB, [0 B CUJIY CBO€i TPaBOBOi NPUPOAU OOMEXYIOTh CYTTEBO CBOOOAY
IIOTOBOPY, 30KpeMa ijie MOBa IIpo My06JIiYHi JOTrOBOpHY, IOrOBOPU IIPUENHAHHS, TUIIOBI Ta IIOTIEpeHi IOroBOpY, a
TaKOX JJOTOBOPU 3 0CO6aMH, SIKi IEPEMOIJIA Ha IPUIIOAHUX Toprax. [Ipu ykianeHHi y6iyHuX JOrOBOPIB Ta
IOTOBOPIB IIPMENHAHHS CBOO0OA JOTOBOPY CYTTEBO OOMEXKEHA, 5K L0JI0 MOKJIMBOCTI BiJMOBY BiJl YKJIalaHHS
y6J1iYHOTO AOTOBOPY 3 OOKY MiIIPUEMIIS, TaK i OJ0 CTOPIH, SIKi IPUEIHYIOTHCS 10 JOTOBOPY NPUEHAHHS Y1
ny6J1iYHOTO JOTOBOPY, 110 [1036aBjIeHi MOKIMBOCTI BU3HAYAT! YMOBHU JOroBopy. OCO6JIMBICTIO NiICTaB OOMEXXEHHS
CBOOOM IOTOBOPY Ha €Talli YKJIaJaHHS [1y6sliYHUX AOrOBOPIB Ta JOrOBOPIiB IPUENHAHHS € Te, 1110 CBO6oAA Iill o0
YKJIaJAHHS € TUILKY B OJHi€] i3 CTOPIH.

2. The dissertation is devoted to a comprehensive study of the limitation of freedom of contract in the civil law of
Ukraine. The work analyzed the essence of the principle of freedom of contract in civil law and its transformation
in the process of historical development, clarified the legal nature, signs of restrictions on freedom of contract in
the civil law of Ukraine, identified types of restrictions on freedom of contract, determined the grounds for
limiting freedom of contract when choosing the type and form deed, restriction of contractual freedom is detected



when the content of the contract is determined by the parties, restriction of contractual freedom during the
performance of contracts is established; a comparative analysis of the legislative limitation of freedom of contract
was carried out in order to protect the rights of consumers in Ukraine and the EU, limitations of freedom of
contract in standard contracts in Ukraine and the EU were identified. It is noted that at the beginning of the 19th
century, freedom of contract became a legally defined universal principle of supporting free competition and the
basis of private legal relations, and from the end of the specified century it was limited to the purpose of
protecting public order and good morals, and later - to protect certain categories of counterparties. including
consumers. Currently, modern civil law is based on the approach of justified and legal restriction of freedom of
contract with the aim of protecting state and public interests, guaranteeing the balance of private and public
interests, which should create proper conditions for sustainable economic and social development in the
conditions of post-war reconstruction of Ukraine. It is substantiated that the limitations of freedom of contract
are legally defined by the norms of the Civil Code of Ukraine and other civil legal acts, as well as the customs of
business turnover, the limitations are also the principles of justice and reasonableness, the need to take into
account the requirements of consumer rights protection legislation is also highlighted separately. The restriction
of freedom of contract must be consistent with the principle of legal certainty, therefore, in practice, a restriction
is possible only under the condition of guaranteeing the predictability of the legal norm that applies and
establishes the corresponding restriction. It is indicated that the European standards for limiting freedom of
contract are reflected in the DCFR, which fully reproduces the approach of guaranteeing maximum freedom of
contract, but at the same time contains justification for the application of a number of restrictions in order to
ensure fairness, balance public and private interests, protect the rights and interests of the weaker party contract
(including consumers), prevention of certain forms of discrimination or abuse of a dominant position, creation of a
basis for economic development. This is also relevant for Ukraine, which, affirming the direction of European
integration, makes changes in various areas of legislation, and in the context of the recodification of the Civil Code
of Ukraine, it is important to take into account European recommendations. It is proved that restrictions on
freedom of contract can be divided into: general restrictions (general principles of civil legislation, including the
principles of reasonableness and justice; provisions of acts of civil legislation, which are mandatory for a certain
type of relationship according to the direct instructions of the law or due to their legal nature ; customs of
business turnover) and special restrictions (requirements of legislation in the field of consumer rights protection
for all contracts in which a natural person is a party; legislative requirements that determine special restrictions of
contractual freedom for certain transactions). Depending on the subject of the restriction of the freedom of the
contract, it is proposed to divide the restrictions into vertical (established by the state) and horizontal (determined
by the parties to the contract regarding further actions for its implementation and termination). The peculiarities
of the limitation of freedom of contract are determined by the dispositive and imperative character of their legal
regulation, as well as the need to provide the parties with the opportunity to choose the best type of transaction in
view of their own goals and interests, to determine its essential conditions. At the same time, there are a number
of transactions that, due to their legal nature, significantly limit the freedom of contract, in particular, we are
talking about public contracts, accession contracts, standard and preliminary contracts, as well as contracts with
persons who won public auctions.
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Micue3Haxoa>KeHHS: By [Tymkinceka, 6ya1. 77, Xapkis, XapkiBcbkuii p-H., 61024, Vkpaina
dopma ByacHOCTI: [lepxasna

Cdepa ynpaBitiHHS: MiHictepcTBo OCBiTH i HayKu YKpaiHu

InenTudikarop ROR:

CeKTop HayKH: [anyseBuil



VIII. 3akr04Hi BimoMocTi
BiiacHe IIpizBuie Im'sa ITo-6aTbKOBI

TOJIOBH paju

BaacHe IlpizBuiie Im's ITo-6aTbKOBI

rOJIOBYIOYOTO Ha 3acCifiaHHi

BinmoBigasbHUH 3a MiATOTOBKY

00JIIKOBHX JOKYMEHTIB

Peectpartop

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiZIIOBiZaJIbHUM 32 peECTpallil0o HAyKOBOIi

OisIJIbHOCTI

TlyukoBchbKa Ipuna Mocurmisua

TlyukoBchbKa Ipuna Mocurmisaa

Jleii6a JlrogpMmuiia BacuiiBHa

VkpIHTEI

FOpuenko TetsaHa AHaToiiBHA



