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1. IMnieMeHTalig JOKTPUH €BPONENCHKOIO CYy 3 NPaB JIIOAUHY Y KPUMiHAIbHO-TIPOLECYyaJIbHE 3aKOHOIABCTBO
Ykpainu.

2. European Court of Human Rights Doctrines Implementation into Criminal and Procedural Legislation of Ukraine.

Pedepar:

1.V npuceprauii HaBOOUTbCA 3arajibHa XapaKTePUCTHKA IMIIJIEMEHTAaLlii JOKTPMH E€BPOIENCHKOTrO CyAy 3 IIpaB
JIIOJVMHY Y HalliOHaJIbHE KPUMiHAIbHO-TIPOLECyaybHE [IPaBo. BKasyeThes, 0 €BpOiHTErpaliiHUI BEKTOP PO3BUTKY
YKPaiHCBKOTO CYCIIiIbCTBA BUMAarae BIIPOBAPKEHHS Y HAal[iOHAJIbHY CUCTEMY IIPaBa IIPaBOIIOJIOKEHD 3aXiJHOI
IIpaBOBOi Tpaaullii, 30kpeMa, cGOPMOBAHUX Y IPAKTUL €BPONENCHKOrO Cyy 3 MPaB JIIOJUHU (8K OJHOTO 3 1i€BUX
MIKHAPOJHUX iHCTUTYLIIHUX MEXaHi3MiB 3a0e3ne4eHHs MpaB JoauHK). O6IPYHTOBAHO, 110 KOMIUJIEKCHA
THOCEOJIOTis 1iei mpobieMaTHKY He CTajla 06'€eKTOM iHTEHIIii BiTYN3HSHOI TPABOBOi JOKTPUHY, SIKOIO, OJTHAK,
cpOopMyIbOBAHO IIPOIIEAEBTUYHE MiJIPYHTSI TAKOTO Mi3HAHHS. ABTOPOM 3alpOIIOHOBAHO JKEPeJIbHY 06a3y Mi3HaHHS

iMIIEMEHTALl TOKTPUH €BPONENCHKOrO Cyay 3 MPaB JIIOAUHN Y KpUMiHAJIbHO-TIPOLieCYyasibHEe 3aKOHOIABCTBO



Yxpainu 3a npegMeToM rHOCEeOoJIOrii AOLiNbHO KinacuQikyBaTH Ha TaKi Tpynu: 1) HAyKOBi AOCIiI>)KeHHS, TPEJMETOM
THOCEOJIOTI] SIKMX € OpraHi3aliliHo-1paBoBi aclieKT! (PyHKLIOHYBaHHS €BPOIENChKOro Cyy 3 IIPaB JIOAUHU
(mo3Bosit0Th cPOPMYyBATU KOMILJIEKCHE 6aueHHs PYHKIIiN Ta IPU3HAYEHHS CTPAcOyP3bKOro CyAy); 2) HAyKOBi
IOOCJIiIKEHHS, IPEIMETOM THOCEOJIOTI] SIKUX € NPaKTUKa €BPONENChbKOro Cyy 3 Ipas JIOAUHU (BUCBIT/IIOIOTh
OKpEeMi acleKTH TUX JOKTPUH, sIKi OPMYIOTbCS CTPACOYP3bKUM CYLOM, & TAKOXK MiCTSITh aHAJI3 iMIIJIeMEHTalLli
BiITIOBiHUX IIPABOIIOJIOXKEHD Yy HAIliOHAJIbBHY CUCTEMY IIpaBa); 3) HAYKOBi NOCIIiIPKeHHS, [IPeIMETOM ITi3BHAHHS SIKUX
BUCTYIIa€ 6e310CeEPeNHbO OKPEMI AOKTPUHMU (KOHLENLi), sKi abo cpopmoBaHi y npakTulli €EBponencbkoro cyny 3
IIpaB JIIOIWUHY, 200 HaOyJIM MOJAJIBIIOr0 PO3BUTKY y il MpakTUlli. BU3HayeHo, 1110 MeTOHOJIOTiUHE HiAIPYHTS
IVCepTaLifHOrO AOCIIIKEHHS BKIII0YA€ B cebe Taki IporneeBTUYHI I10JI03KeHHS: [To-TIepllie, IPaBOBY IIPUPOAY
€BPOIENChKOro Cy y NpaB JIOJUHY; 1I0-Ipyre, TUII IPAaBOPO3YMiHHS, 1110 00yMOBJIEHO IMAaHEHTHICTIO ITPaBy
COLiOKYJIbTYPHOCTI (IIPaBO € €JIEMEHTOM KyJIbTYPHU BiJJ[IOBiIHOrO CYCIiJIbCTBA, A BiATaK, IOT0 3MICT NOB'SI3aHU 3
akciocdeporio couiymy). CKagHa mpaBoBa IPUPoa AOCTiIKyBaHOTO SIBUIA OOYMOBJIIIOE HEOOXiTHICTh
3aCTOCYBAHHSI 7151 HOTO BUCBITJIEHHS! 1iJ1iCHOrO METO/0JIOTIYHOrO KOMILJIEKCY, 110 BKJIIOYA€ B cebe HUBKY
METOJIOJIOTIYHMX ITiIXOMiB Ta METO/IB, & CaMe: aKCiOJIOTYHOr0, FEPMEHEBTUYHOIO, CCTEMHOTO IIiIX0iB, a TAKOX
KOHTEHT-aHajli3y Ta KOMIIapaTUBHOI0 MeToay. KoHcTaToBaHo, 0 OJHMM i3 32CO6iB IPUIHATTS CTPACOyP3bKUM
CyZIOM NPABOCYJIHUX PillleHb € Cyi0Ba NOKTpUHA. CHiBBiIHOMEHHIO IPAKTUKYU €BPOIENCHKOTO Cyly 3 IIPAB JIIOJAUHU
Ta CYJ0BOi JOKTPUHU iIMaHEHTHUH JliajleKTUYHMI B3aEMO3B'SI30K: [10-TIEpIlle, Y Hill 3aCTOCOBYIOTHCSI CYAOBI
IOKTPHMHH, BifiTaK, JOKTpUHA ¢popmye npakTuKy Cyny; o-Apyre, came yepes IPaKTUKY Cyly (POPMYEThCS CyL0Ba
IOKTpHHA (1epuia € 3acobom o6'exTuBaLii i popmanizauii gpyroi). ChopmynboBaHO aBTOPCHKY AeQiHillilo CyA0BOi
IOKTPUHH, Iil SIKOIO IPOIIOHYETHCSL PO3YMITH CUCTeMY ifieil y GopMi KOHIeMNil, Teopill, IPUHLUIIIB,
IIPaBOIOJIOXKEHD, 1110 CPOPMOBaHI €BPOINENChKMM CYJIOM 3 IIPAB JIIOJMHNA 200 HUM 3aCTOCOBYIOTHCS [1pY BUPillIEHHI
CIIpaBU Ta SIKi BU3HAYAIOTh BUMOTH [I0 CYZOBOrO IIPOLIECY 3arajioM abo 0 PO3B’sI3aHHS OKPEMUX MTUTaHb CYyZOBOTO
PO3IJISIAY, 3aCTOCYBaHHSI OKPEMUX HOPM IIpaBa. Bu3HaueHo iMmaHeTHICTh 6iHApHOTO [iaJleKTUYHOTO B3AEMO3B'SI3KY
CyJlOBOi JOKTPUHM Ta MIPAKTUKU TPACOyp3bKOro cyny (HOKTpUHA popmye npakTuky Cyay; IpakTHKa CyLly € 3aCO00M
ob'exTrBalii i popmManizauii JOKTPpHUHM). AKIIEHTOBAHO HAa TOMY, 110 BUKOHAHHS CYJOBUMU JJOKTPUHAMU
iHCTpyMeHTaIbHOI (PYHKLi B AisIbHOCTI €BPONENCHKOro Cyy 3 IPaB JIOJMHU € YUHHUKOM iX THOCEOJIoTii 3314
HaJIEXKHOI iMIIJIeMeHTallil y HallioHaJIbHE KpUMiHAJIbHO-TIPOLI€CYaJIbHE 3aKOHOIABCTBO 3 METOI0 BUKOHAHHS
3aKOHO/IaBUOTO NPUNUCY PO iMaHeHTHicTh npakTuli Cyny pyHKuii jkepesna npasa. O6IPyHTOBAHO JOLi/IbHICTh
THUIIOJIOTii JOKTPYH, C(POPMOBAHUX €BPONENCHKUM CYIOM 3 IIPAB JIIAVHY Y rajay3i KpMMiHaJIbHO-TIPOLECYaIbHOTO
IIpaBa, 3a KpUTepieM 06Csry 00'€KTy IOLIMPEHHS [10JI0’KEHb Cy[I0BOI JOKTPUHYU Ha KPUMIiHATIBHO-TIPOLIeCyaIbHi
BiZJHOCHHU 3 BUOKPEMJIEHHSIM a) CYLOBUX [IOKTPHUH, 110 BU3HAYAIOTh 3arajlbHi BUMOTY JO KpPUMiHAJIBHOIO
IIPOBA/IKE€HHSI; 0) CYy[IOBUX JOKTPUH, 10 CIIPSIMOBAHI Ha PO3B’s13aHHSI OKPEMHUX MUTAHb KPUMIiHAJIBHOTO

IIPOBAIPKEHHA.

2. The thesis provides a general description of the implementation of the doctrines of the European Court of
Human Rights into national criminal and procedural law. It is indicated that the European integration vector of the
Ukrainian society development requires the introduction of legal provisions of the Western legal tradition into the
national legal system, in particular, of those formed in the practice of the European Court of Human Rights (as one
of the effecient international institutional mechanisms for emplementing human rights). It is substantiated that the
complex epistemology of this problem did not become the object of the domestic legal doctrine intention, that,
however, formulated the propaedeutic basis of such knowledge. The author suggested a source base for
knowledge of the implementation of the doctrines of the European Court of Human Rights into the criminal and
procedural legislation of Ukraine. By the subject of epistemology, it is expedient to classify them into the following
groups: 1) scientific studies, the subject of epistemology of which are the organizational and legal aspects of
functioning of the European Court of Human Rights (allow to form a comprehensive vision of the functions and the
mission of the Strasbourg court); 2) scientific studies, the subject of epistemology of which is the practice of the
European Court of Human Rights (cover certain aspects of the doctrines formed by the Strasbourg Court, and also
contain an analysis of the implementation of relevant legal provisions into the national legal system); 3) scientific
research, the subject of which is knowledge of individual doctrine (concept), that are either formed in the practice



of the European Court of Human Rights, or have acquired further development in this practice. It was determined
that the methodological basis of the dissertation study includes the following propaedeutic provisions: first, the
legal nature of the European Court of Human Rights; secondly, the type of legal understanding due to the
immanence of social culture to law (law is an element of culture of the respective society, and therefore, its
content is related to the axiosphere of society). The complex legal nature of the studied phenomenon necessitates
the use of a comprehensive methodological complex for its coverage including a number of methodological
approaches and methods, namely: axiological, hermeneutic, and systemic approaches, as well as the content
analysis and comparative method. It was established that the judicial doctrine is one of the means of making
judicial decisions by the Strasbourg Court. The relationship between the practice of the European Court of Human
Rights and the judicial doctrine has an immanent dialectical relationship: first, judicial doctrines are applied,
therefore, the doctrine forms the Court’s practice; secondly, it is court practice by means of which the judicial
doctrine is formed (the former is a means of objectifying and formalizing of the latter). The author’s definition of
judicial doctrine, under which it is suggested to understand a system of ideas in the form of concepts, theories,
principles, and legal provisions, formed by the European Court of Human Rights or applied by it when deciding a
case and which determine the requirements for the judicial process in general or for the resolution of individual
issues of a trial, and application of certain legal norms has been formulated. The immanence of the binary
dialectical relationship between the judicial doctrine and the practice of the Strasbourg Court (the doctrine forms
the practice of the Court; the practice of the court is a means of objectifying and formalizing of the doctrine) is
determined. Emphasis is placed on the fact that the fulfillment of the instrumental function of the European Court
of Human Rights by judicial doctrines is a factor in their epistemology for proper implementation into the national
criminal and procedural legislation in order to fulfill the legislative prescription on the immanence of a source of
law to the Court’s practice. The expediency of the doctrines typology formed by the European Court of Human
Rights in the field of criminal and procedural law is substantiated, based on the criterion of the scope of the object
of the extension of the provisions of the judicial doctrine to criminal and procedural relations, distingushing a)
judicial doctrines determining the general requirements for criminal proceedings; b) judicial doctrines aimed at
solving certain issues of criminal proceedings. It has been established that among the doctrines determining the
general requirements for criminal proceedings, the European Court of Human Rights most often refers to the
doctrine of the “fourth instance” (conditions the legal nature of the decision of the national court for its
assessment by the European Court of Human Rights and the significance of the decision of the Strasbourg Court in
criminal proceedings)
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