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1. OxopoHa npaB iHTeeKTyalbHOI BJIaCHOCTI y cdepi OyniBHULTBA
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Pedepar:

1. AKTyaspHICTP TEMU [OCIIIIPKEHHS 3yMOBJIEHA TUM, L0 y CBITJIi HOBUX BUKJIMKIB Cy4YaCHOCTI Ta IOTpe6
YKPaiHChKOTO CYCHiNIbCTBA Y Bifl0y10Bi )KUTJIOBUX KBAPTaJliB, aIMiHiICTPAaTMBHUX OyAiBeJb iHIINX OO'EKTIB
iHppacTpyKTypy, sIKi 6yJIM 3HUILIEH] UM OMKOAKEHI BHACIIILOK BOEHHUX [Iill, PO3I104aTUX POCIICBKUM arpecopoM,
cdepa 6yniBHULITBA HabyZe SIKICHO Ta KiJIbKO HOBUX 06€pTiB. B mpoueci 6yziBesibHOI AisIbBHOCTI CTBOPIOIOTHCS
HaMpi3HOMaHITHIIII pe3ysIbTaTy iHTeJIeKTyaJIbHOI (TBOPYOi) JisyIbHOCTI: IPOEKTHA OKyMEeHTallisl, TporpaMHe
3a0e3ne4eHHs IPOEKTyBaHH: OyiBHULTBA (OKPEMUX HOTO €TaliB), Au3aiHepcbke 0QOPMIIEHHS iHTEp'epY,
eKcTep'epy, JaHamadTHUN AU3alH, CUCTEMA PO3YMHOT0 OYAUHKY TOLO. BiCyTHICTh HaIe5KHOTO IIPABOBOTO
PEryJIoBaHHS, KOJIi3ii MibK IIpaBOBMMM HOPMaMH, a BiiTaK, 3yMOBJIEHa HIMM HEOJJHAKOBA CYy/I0Ba MTPAKTHKA y
BUpillI€HHI CIIOPIB 100 3aXUCTY IIPaB CyO'€KTIB iHTEJIEKTYaJIbHOI BJIACHOCTI y cdepi 6yIiBHUITBA, 6€3[10CepEeIHbO
BKa3YyIOTb Ha HEOOXiIHICTb NOIIYKY LIJISIXiB BUPIlIEHHS iCHYIOUMX ITPO6JIEM Ta aKTyasIbHICTh 0OpaHOI TeMU. ABTOpPKa
IIPOIOHYE PO3MEKOBYBATU 3arajlbHOCOLIiaJIbHI Ta rajry3eBi MexXi peasisalii mpaBa Ha cBO6Oly TBOPYOCTI, ae

BM3HAYEHHS LIUX IIOHSTh. ABTOPKA TaKOX PO3MEXKOBYE IOHSTTS «PE3yJIbTaTH iHTeJIeKTYaJIbHOI JisimbHOCTI y cdepi



OyIiBHULITBA», «O0'€KTH iHTEJIEKTYaIbHOI BJIACHOCTI Y cdepi OyAiBHUITBA», OKPECJIIOE CIIiBBiHOLIEHHS ITOHSITh
«00’eKT OYIIBHULITBA» Ta «00'€KT apxiTeKTypu». OKpiM 1bOTr0, aBTOPKa AOBOIUTH HEOOXITHICTh HACKPI3HOTO
3acTOCYBaHHS B 3aKoHi Ykpainu «IIpo apXiTeKTypHyY HisibHICTh» YHI(PIKOBAHOTO MOHSTTS «TBip apXiTEeKTypu» B
KOHTEKCTIi TPaBOBOTO PETYJII0BaHHS aBTOPChKUX ITPaB. [JucepTaHTKa apryMEeHTOBYE, 110 IPUIIMHEHHS il
KBastidikaniiiHoro ceprudikary € migcTaBoo A1 06MeXeHHs B peasisalii creliaspHuX Npas (IpaBa Ha BHECEHHS
3MiH J10 IpOEKTY, IIpaBa Ha y4yacTh B MIOro Nojasbilif peasnisanii Ta iH.). V To¥ Xe yac, IpUNnuHeHHs Aii
kBajsiikauifiHoro ceprudikary He 11036aBJIsie apxiTeKTopa (iHKeHepa) oro KJIaCUYHUX 0COOMCTUX HEMANHOBUX Ta
MalHOBMX aBTOPCBKUX IIPaB. [IUCEPTAHTKOIO 3p0O6JIEHO BUCHOBOK, 110 Y Pa3i 3ajly4eHHs apXiTEKTOPOM J10
CTBOPEHHSI [TPOEKTHOI TOKyMeHTallii iHmux (axiBliB — apxiTekTopiB (IH>KeHepiB), TO MOXKe BUHUKHYTU
CIIiBAaBTOPCTBO Ha CTBOPEHI HUMU 00’€KTH aBTOPCHKOIO ITPaBa, y pasi, K10 3ay4eHi 0coby BHECYTb BJIACHUM
TBOPYUI BHECOK Y CTBOPIOBAaHY ITPOEKTHY JOKYMEHTAL0. SIKII0 Hafl pO3pO6JIEHHIM IPOEKTHOI JOKYMEHTALlil
IIpaLlo€e KOJIEKTUB aBTOPIB, 3 SIKUX HE BCi MAIOTh CTaTyC apXiTeKTOPiB, ajle BOHU Opajiu y4acTb Y CTBOPEHHI
apXiTeKTypHOrO pillleHHs, Taki ocobu He HabyBaTUMYThb Clleljia/IbHUX 11paB, nependadeHrux 3akoHoM YKkpainu «IIpo
apXiTeKTypHY JisIJIbHICTb», ajle HAbyBaTUMYTh KJIACUYHUX MAltHOBUX Ta 0COOUCTUX HEMAMHOBUX aBTOPCHKUX IPaB
SIK CIIiBAaBTOPU TBOPY apXiTeKTypu. Y po6OTi aBTOPKOIO BCTAHOBJIEHO HEOOXiIHICTh 3aKOHOABYOTO 3aKPIIlJIeHHS
BU3HAYEHHS KOMEPLiHHOTO BUKOPUCTAaHHS TBOPY, & BifITaK — NOMOBHEHHS CT. 1 3aKoHy YKpainu «IIpo aBTOpChbKe
IIPaBo i CyMIXKHI IIpaBa» BiJIOBiIHOX HOPMOIO. TaKOX aBTOPKa IIPOIIOHY€E MEXaHi3M CITiBBiIHOLIEHHS IIPaB
BJIACHMKA 00’€KTa apXiTEKTypH Ta NIPaB aBTOPa TBOPY apXiTEKTYPH, SIKUH BTiJIEHUI B TAKOMY O0'€KTi y pasi
BUpilIE€HHS MUTaHHS 010 BHECEHHS 3MiH [0 TAaKOTr0 00’eKTy, HOTO PEeKOHCTPYKIii 4 pecTaBpauii. ABTOpKa
OOI'PYHTOBY€E HEOOXiHICTb BHECEHHS 3MiH J0 4. 4 cT. 29 3aKkoHy YKpainu «IIpo apxiTeKTypHY isJIbHICTb,
3Ba>KAIO4YM Ha TOM (aKT, 10 IpyIa MPOEKTAHTIB MOXKe CKJIAIaTUCh He JIuIle i3 0Cib, sIKi MalOTh CTaTyC apXiTeKTopa
4y iHKeHepa i3 BignoBigHUM KBastiikaluiliHuM cepTudikaToM, 17151 3a6e3MeueHHs] MOKIMBOCTI IUX 0Ci6 HabyTu Ha
PiBHi i3 apXiTEKTOPOM aBTOPCHKUX IIpaB. [lucepTaHTKa LOBOLUTD, 10 IpaBOBa OXOPOHA eKCTep’epy Ta iHTep'epy
00'eKTy OyJIiBHULITBA MOXKE 3/1iiICHIOBATMCh B paMKaX TaKUX iHCTUTYTIB iHT€JIEKTyaIbHOI BJIACHOCTI, SIK: aBTOPCbKe
IIPaBo (K OXOPOHA TBOPY apXiTeKTYpH: CaMOro 06'€KTy 4/ MPOEKTHOI OKYMEHTallii); IaTeHTHE NPaBO (SIK KOPUCHOI
MoOJeJIi, TPOMMCIIOBOTO 3pa3Ka); 3acobu iHAuBiyanisalii y9acHUKIB TOCIIOAAPCHKUX BiTHOCHH (SIK TOPrOBEJIbHOL
MapKu). ABTOpKa BCTaHOBMJIA HA OCHOBI aHaJIi3y YNHHOTO 3aKOHO[IaBCTBAa, HAYKOBUX Ta JOKTPUHAJIbHUX IiTIXO/iB,
1110 IPaBOBUM PEKMM ITPOEKTHOI JOKYMEHTALllii SIK TBOPY apXiT€KTypHU MOIIUPIOETHCS Ha KPECJIEHHS, MaJIIOHKH,
CXEMHU, €CKi3U Yy pasi, SIKIO BOHU BilIOBiAAal0Th BUMOraM, BCTAHOBJIEHUM JI€p’KaBHUMU OyZiBeJIbHUMY HOPMaMH i
[IpaBUJIaMU Ta CTBOPEHI BiATIOBiTHUM Cy6'€KTOM (I1if], 1Or0 KEPiBHUIITBOM) — apXiTEeKTOPOM (IH>)KEHEpOM, IO Ma€
kBasidikauifinuil ceprudikar). B iHImoMy pasi — BOHU Ni/ISIraloTh aBTOPChKO-IIPABOBill OXOPOHI 5IK TBOPU
00pa30TBOPYOr0 MUCTELITBA: «MAJIOHKH, KPECJIEHHS i CXeMU, 1J0 CTOCYIOThCS apXiTEKTypU», a BiITaK - ix
CTBOPEHHS He MOKe OYTH MiZICTABOIO 11711 BAHUKHEHHSI Y aBTOPA AOJATKOBUX ITPaB, Iepe0aueHNuX 3aKOHOM
Ykpainu «I1po apxiTeKTypHY HisllIbHICTB.

2. The actuality of the research topic is predetermined by the fact that in the light of new challenges of modernity
and the needs of Ukrainian society in the reconstruction of residential quarters, administrative buildings and other
infrastructure objects that were destroyed or damaged as a result of military actions initiated by the Russian
federation, the field of construction is to acquire qualitative and several new spins. In the process of construction
activities, the most diverse results of intellectual (creative) activity are produced: project documentation,
construction design software (individual stages), interior and exterior design, landscape design, smart home
system, etc. The lack of proper legal regulation, collisions between legal norms, as well as, therefore, the uneven
judicial practice in resolving disputes regarding the protection of the rights of intellectual property subjects in the
field of construction, indicate the need to find ways to solve arising problems and the relevance of the chosen
issue. The author proposes to distinguish the general and provincial social limits of the realization of the right to
freedom of creativity, defines these concepts. The author also distinguishes between the concepts of "results of
intellectual activity in the field of construction”, "objects of intellectual property in the field of construction”,
outlines the relationship between the concepts "object of construction" and "object of architecture". In addition,
the author proves the need for the uniform application of the unified concept of "work of architecture" in the



context of the legal regulation of copyright in the Law of Ukraine “On Architectural Activity”. Author argues that
the termination of the validity of the qualification certificate is a basis for limiting of special rights performing (the
right to make changes to the project, the right to participate in its further implementation, etc.). At the same time,
termination of the qualification certificate does not deprive the architect (engineer) of his classic personal non-
property and property copyrights. The author concludes that if the architect involves other specialists - architects
(engineers) in the creation of project documentation, co-authorship of the copyright objects created by them may
arise, if the involved persons make their own creative contribution to the project documentation being created. If a
team of authors working on the development of project documentation consists of persons, not all of whom have
the status of architects, but take part in the creation of an architectural concept, such persons will not acquire
special rights provided for by the Law of Ukraine "On Architectural Activity", but will acquire classic property and
personal non-property copyrights as co-authors of a work of architecture. In the thesis, the necessity of legal
consolidation of the definition of commercial use of the work is established. Thus, the author consider art.1 of the
Law of Ukraine "On Copyright and Related Rights" to be supplemented by a corresponding norm. The author also
proposes the mechanism of correlation of the rights of the owner of the architectural object and the rights of the
author of the work of architecture, which is embodied in such an object, in the case of resolving the issue of
making changes to such an object, its reconstruction or restoration. The author justifies the need to amend Part 4
of Art. 29 of the Law of Ukraine "On Architectural Activity", taking into account the fact that a group of designers
can consist not only of persons who have the status of an architect or engineer with the appropriate qualification
certificate, to ensure the possibility of these persons to obtain copyright on the same as well as an architect. The
author proves that the legal protection of the exterior and interior of a construction object can be carried out
within the framework of such intellectual property institutions as: copyright (as the protection of a work of
architecture: the object itself or project documentation); patent law (as a utility model, industrial design); means of
individualization of participants in economic relations (as a trademark). Author proves, basing on the analysis of
current legislation, scientific and doctrinal approaches, that the legal regime of design documentation as a work of
architecture extends to drawings, schemes, sketches if they meet the requirements established by state
construction norms and rules and are created by the relevant subject - an architect (engineer with a qualification
certificate). Otherwise, they are subject to copyright protection as works of fine art: "drawings and schemes
relating to architecture”, and therefore their creation cannot be the basis for the author to have additional rights
envisaged in the Law of Ukraine "On Architectural Activity".
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