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Pedepar:

1. Incepranifina po60Ta IPUCBIYE€HA KOMIIJIEKCHOMY IIPAaBOBOMY JOCJIiIKEHHIO «3JI0BKMBAaHHSI IPABOM» B
ciMeHUX IIPaBOBifHOCKHAX. Y POOOTi TPOBEIEHO y3araJbHEeHHs IIPeJCTaBIeHNX B LIMBIIICTUYHIN HayLi MiTXOMiB
IO PO3KPUTTSI XapaKTepy i IPUPOLHY 3JI0BXUBaHb B CiMEITHOMY ITpaBi sIK 0CO6JIMBOOro BUAY HEIIpaBOMipHOi
MOBEiHKY; BU3HaYeHO (OpMU Ta BUAU 3JI0BXKMBAHHS [TPaBOM B CiMeMHUX ITPABOBiTHOCUHAX, ITPOAHai30BaHO
IOPUAVYHI HACIIAKY 3JI0B)KMBAHHS [IPAaBOM B CIMEMHUX ITPABOBiJHOCHMHAX. 3a3HAY€HO, 110 Cy4YaCHUM PO3BUTOK
CYCIJIbHUX BiTHOCUH HaIOJIETJIMBO BUMarae KOHKpPETH3allii TOHATTS «3JIOBKMBAHHS [TPaBOM» B CIMEMHUX
IIPaBOBiIHOCUHAX 3 METOIO [1IepeBEI€HHS 0r0 B cepy 3aKOHOAABUOT0 PETyJIIOBAHHS, OCKIIbKY pPO3pi3HEHI HAyKOBi
norssigy 6e3cuili HalaTy HaJleXXHY NOMOMOTY IIPaKTUYHiN cdepi peanisalii cy0’eKTMBHUX IIPaB B CIMEIHUX
MIPaBOBiTHOCUHAX. 3arajJibHUI BUCHOBOK POOOTH MOJISITA€ B TOMY, 11O Ha MifCTaBi IPOBEIEHUX y3araJbHEHHSIX,

NIPENICTaBJI€HUX B IUBIJIICTUYHIN HayLli, MiAXOMAIB O PO3KPUTTS XapaKTePy i IpUpoau 3710BXKUBaHb B CIMEMHOMY



IIpaBi, 37I0B)KUBAHHS [TPAaBOM B CIMEITHMX [TPABOBiIHOCUHAX € OCOOJIMBUM BUIOM HENIPABOMIiPHOI TOBEIIiHKMY, SIKOMY
MpUTaMaHHi crieliajabHi GOpMU Ta BUAM 3JI0BXKUBAHHS ITPABOM. BUXiTHOIO T€3010 MOCITiIKEHHS CTaJIO
OOI'PYHTYBaHHSI TOTO, 110 3JI0BXXMBAHHS Cy0'€KTUBHUMMU IIPaBaMU B CiMEITHMX IIPAaBOBiIHOCHHAX BU3HAYEHO SIK OJIMH
3 BUJiB HEITPAaBOMipHOI IIOBEIiHKY, 110 € MOB'SI3aHOI0 3 peasi3allielo Cy6 eKTUBHOTO CiMeITHOTO IpaBa, sKe
CIIPSIMOBAHE HA 3aJI0BOJIEHHS BJIACHOTO IHTEPECY, aJle MA€ HACJIIIKOM 3alOiSIHHAM KOIY OXOPOHIOBAHUM
ciMeHUM 3aKOHO/aBCTBOM IIpaBaM Ta iHTepecaM iHmux oci6. BkazaHo, [0 TOHATTS «3JI0BKMBAHHS TPAaBOM»
BM3HAYaIOTh i K [IPABONOPYIIEHHS, i 8K [IEJIIKT, i IK 0COOJIMBUI TUII IPABOBOI IIOBEIiHKY, i IK 0COOJIMBUI BA]
HEIPaBOMIPHOI IIOBEIiHKY, 110 € IIPEIMETOM HAyKOBOI IUCKYCii IPO NPUPOAY LOCIIKYBAaHOTO SIBULIA 3aJIEXKHO Bif,
KOHKPETHOI rajysi npasa. ABTOPKOIO BIIE€pIIE 3a3HaY€HO MIiCTh MiTX0iB 4O BU3HAYEHHS [IPaBOBOi CYyTHOCTI Ta
30BHIIIHIX (JOPM 3JIOBKUBaHHS IPABOM B LIUBIJIbHUX 11 CiMeMHUX ITpaBoBifHOCHHAX. PopmasibHa BifTOBITHICTb
NOBEJiHKY Cy0’eKTa CIMEITHOTO [IpaBa HOPMi [IpaBa MoJISiTae B TOMY, 1[0 30BHILIIHI MeXi 10r0 Cy6’€KTUBHOTO
ciMeltHOro ImpaBa BifITIOBiIAl0Th MOXJIMBOCTI, sIKa BU3HAUY€HA IIPABOBOIO HOPMOIO; BHYTPIlIHI MEXi Cy6'€KTUBHOTO
IIpaBa BUSIBJISIOTHCS NTOPYLIEHUMMU. B 11boMYy i nos1sirae 0COBIMBICTD 3MICTY M€K CyO'€KTUBHOTO ITpaBa. 3arajbHi
MeXi 37ilicCHeHHs 6yIb-sIKOro Npasa BU3HaveHi B KoHcTuTywii Ykpainu yepes 4iTKy 3a60pOHy OPYLIEHHS IPaB i
CBO0OJ, iHIIMX OCi0 Mif 9ac 3hiliCHEeHHS NpaBa. AHaJi3 KOHLENTyaJlIbHUX MIOJIOXKEHD IIPO CYTHICThb KaTeropii
«3JIOBXXMBaHHS [IPaBOM» HaJla€ MOKJIMBICTb BUBHAUYUTU OCHOBHi O3HAKU 3JI0BXXMBAaHHS [IPABOM B CiIMEVMHUX
IIPaBOBiIHOCUHAX, CepeJ, IKUX: CcolliasbHa HIKiJIMBICTh NIOBEAiHKMU CY0 €KTa CiIMEHMX BilHOCKH, 3yMOBJIEHA
KOPHCJIABICTIO Ta iHIIOK OCOOMCTOIO 3alliKaBJIEHICTIO, €rOiCTUYHUM BTiIEHHSIM B IIPOLIEC] 3[iICHEHHS [IPaBa TiJIbKU
CBOIX iHTepeciB; BOJIOiHHS BiATIOBiTHNM [IPAaBOM IIPABOMOYHOIO 0CO00I0, MOPYIIEHHS MEX 3M1ilICHEHHS CIMEIHOTO
npasa. ¥ 3B’3KY i3 [IUM 3JI0B)KMBaHHS IIPaBOM He MoxKe OyTH KBaslihiKoBaHO SIK CI10CiO HOTo 37iliICHEeHHS BCyniepey
3MicTy camoro npasa. HaBaky, 3710B)XKMBaHHS ITPAaBOM 3aBXAM llepeadadae Taki Aii, ki BiflIOBial0Th 3MiCTy
Cy0O’€KTMBHOTO CIMEMHOTo I 1MBiibHOTrO npaBa. Cy4acHa LUBINIiCTUYHA JOKTPUHA [10B'SI3y€ 3MiCTOBHE HAlIOBHEHHS
BU3HAYEHHS «3JI0B)XKMBAHHS IIPAaBOM» Yepe3 3arajibHi NIPUHLIMIN 3[iMICHEHHS [IPaBa, a CaMe CIIPaBeIJIMBOCTI,
IOOpPOCOBICHOCTI, pO3yMHOCTI. BomHOYac cdepa HeloOpOCOBICHOTO 3/1iICHEHHS BIaCHOT'O CYy0’'€KTUBHOTO I1paBa,
BOYEBUb, € 3HAYHO MIMPUIOK, HDK peasizallisg paBa «Ha 3710». 37I0BXKUBAaHHS [IPABOM B CIMEHMX IPABOBiJTHOCUHAX
He MOe OYTU BiJHECEHO Hi 10 TPaBOMipHOi IOBEIiHKY (BPaxOBYIOUM O3HAKY LIKOJM), Hi O MPaBONIOPYLIEHHS,
OCKiJIbKM BOHO BUHUKAE TOJi, KOJIM opmasbHa peasidallisi Cy0'€eKTUBHOI'O ITpaBa OJIHi€l0 0CO60I0 CIIPSIMOBaHa Ha
IOCSICHEHHS iHILOI, HiX Ilepe6aye€H0 HOPMOIO TIPaBa, METH, 10 B Pe3YJIbTaTi IPU3BOAUTD [0 IOPYIIEHHS
Cy0’€KTMBHOTO ITpaBa iHII0i 0co61 ab0 HACTINIbKU 3BYXKYe€ HOT0, 10 BOHO NepecTae OyTU KOPUCHUM i LIIHHUM JJ1s
Hei. [HaKIe Kaxxy4uu, «CBO€» MPaBO NPOTUCTABISETLCS NIPABY B LIiJIOMy. BjlacHa MeTa 3a JOTIOMOT0I0 HasiBHOTO B
0co6y Cy0'eKTUBHOTO IIpaBa Ha IeBHi [Iii JocAraeTbCsl Yepe3 HeXTyBaHHS ITpaBaMU iHIIMX, BCTYIAOUX Y IPOTUPIdYs
3 [IPUHLMIIAMHU, LiHHOCTSIMY, METOIO I1paBa B3araji. OKpeMy yBary MpUJiJ€HO iIHCTUTYTY HeIONYyIEHHS
3JI0B)KMBAHHS Cy0'€KTUBHUM LIUBLJIbHYMM IIPABOM B €BPOIEIICbKOMY IpaBi. B eBpomneiicbkoMy paBi 3[iliICHEHHS
Cy0’eKTMBHOTO LIUBIJILHOTO TIpaBa 3 IEePEeBUIIEHHSIM MEX peaJtisallii 11X [IpaB Horo HOCIIMU € [IpeIMETOM
IIPaBOBOTr'O PEryJI0BAaHHS HOPM LIUBIJILHOTO NIPaBa, SIKi BXOASTH [I0 IPABOBOT0 iHCTUTYTY HEAOIYLIEHHS
3JI0B)KUBAHHS Cy0'€eKTUBHUM LUBLIbHUM paBoM (¢p. abus de droit) (11at. 3arasbHe NOCUIAHHS HA YMUCET).
Penienuist puMCBKOTO I1paBa CIIpysia BUPOOJIEHHIO 3arajbHUX 3acaf i, BinnosigHo, yHidikauii eBponeiicbkoro
IIpaBa, 3TiAHO 3 SIKUM HIXTO He MOXKE [isITH 3JI0BMUCHO, SIKIIO BiH BUKOPUCTOBY€ HajleskHe oMy ITpaBo. CBoboa

IPaBOMOYHOI 0CO6U 110710 3/1iICHEHHS Cy0O'€KTUBHOTO MTPaBa BU3HABAJIACs aOCOIOTHOIO.

2. The paper summarizes the approaches presented in civil science to disclosing the nature and nature of abuse in
family law as a special type of illegal behavior; the forms and types of abuse of law in family legal relations are
determined, the legal consequences of abuse of law in family legal relations are analyzed. It is noted that the
modern development of public relations insistently requires the specification of the concept of "abuse of law" in
order to transfer it into the sphere of legislative regulation, since disparate scientific views are powerless to
provide adequate assistance to the practical sphere of the implementation of subjective rights in family legal
relations. It is indicated that the concept of "abuse of law" is defined both as an offense and as a tort, and as a
special type of legal behavior, and as a special type of illegal behavior, which is the subject of scientific discussion
about the nature of the phenomenon under study, depending on the specific industry rights . For the first time, the



author notes six approaches to defining the legal essence and external forms of abuse of law in family legal
relations. Formal correspondence of the behavior of the subject of law to the rule of law is that the external
boundaries of his subjective right correspond to the possibility determined by the legal norm; the internal limits of
subjective law are violated, and this is the peculiarity of the content of the boundaries of subjective law. The
general limits of the exercise of any right are defined in the Constitution of Ukraine through a clear prohibition of
the violation of the rights and freedoms of other persons in the exercise of the right. Analysis of the conceptual
provisions on the essence of the category of "abuse of law" allows us to determine the main signs of abuse of law,
including: social harmful behavior caused by self-interest and other personal interests, selfish embodiment in the
process of exercising law only of one's own interests; possession of the relevant right by an authorized person,
violation of the limits of the exercise of the right. In this regard, abuse of the right cannot be qualified as a way of
exercising it, contrary to the content of the law itself. On the contrary, abuse of law always presupposes such
actions that correspond to the content of subjective civil law. The modern civil law doctrine connects the content
of the definition of "abuse of law" through the general principles of the exercise of law, namely, justice,
conscientiousness, rationality. At the same time, the sphere of the unfair exercise of one's own subjective right is
obviously much wider than the exercise of the right "in spite". Abuse of law can not be attributed to either lawful
behavior (including a sign of harm), or an offense, since it occurs when the formal implementation of a subjective
right by one person is aimed at achieving a goal other than that provided for by the norm, which in As a result, it
leads to a violation of the subjective right of another person or narrows it down to such an extent that it ceases to
be useful and valuable to her. In other words, “one's” right is opposed to the right as a whole. A person's own goal
with the help of a person's subjective right to certain actions is achieved by neglecting the rights of others,
conflicting with the principles, values, and the goal of law in general. The paper notes that the abuse of subjective
rights in family legal relations is one of the types of legally significant misconduct, which is carried out through the
implementation of subjective family law, which is aimed at realizing one's own interest associated with causing
harm to the rights protected by family law and the interests of others. In European law, the exercise of subjective
civil law in excess of the limits of the exercise of these rights, its bearers are the subject of legal regulation of civil
law norms included in the legal institution of preventing the abuse of subjective civil law (fr. Abus de droit) (lat.
General reference to intent). The reception of Roman law contributed to the development of general principles
and, accordingly, the unification of European law, according to which no one can act maliciously if he is using The
prohibition of chicane in German civil law is a general principle. As the German civilists point out, it is most often
used in the field of property law, namely in the case of the exercise of property rights solely in order to annoy
another person. In addition, this principle is used in inheritance, family law, partly in the law of obligations.
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rOJIOBYIOYOrO Ha 3acigaHHi

BignoBigasibHHUIA 3a HiATOTOBKY

00JIIKOBHX JOKYMEHTIB

PeecTparop

KepiBHuk Bigginy YKpIHTEI, mpo €
BiZIIOBiZaJIbHUM 3a peecTpallilo HAayKOBOIi

OisIIBHOCTI

JamkoBcbka OneHa PocTuciaBiBHa

JamxkoBcbKka OneHa PocTuciasiBHaA

Jleii6a JlrogpMmuia BacuniBHa

VKpIHTEI

FOpuenko TetsHa AHaTosiiBHA



