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2. Criminal-legal characteristics of encroachment on the defender or representative of a person.

Pedepar:

1. luceprarnis € nepmmuM B YKpaiHi KOMIJIEKCHUM JOCJIIPKEHHSIM KPUMiHAJILHO- ITPABOBOI XapaKTEPUCTUKU
IIOCSITaHHS Ha 3aXMCHUKA YY ITpeJCTaBHUKA 0coOuU. Y guceprallii Bieplie apr'yMeHTOBaHO HEOOXiIHICTh 3MiHU
Ha3Bu po3sniny XVIII Ocobausoi yactunu KK Ykpainu Ta 3an1ponoHOBaHO TaKy pefakuilo: «KpuMiHasbHi
[IPABOINOPYLIEHHS IPOTU LislIbHOCTI, ITOB'$13aHO] 3i 3[[ilICHEHHSIM NIPABOCY ISl YU [TPAaBO3aXUCHOI AisyIbHOCTI». Ha
OCHOBI IIO3UTHUBHOTO 3apy06i’KHOTO JOCBifY, BPAXOBYIOUHU T€, 1[0 MOTUB BYNHEHHS 37I09YMHY MOXKE OyTU 3yMOBJIEHUI
HEBJIOBOJIEHHSM TaKOIO 3aKOHHOIO JislIbHICTIO, IOMCTOIO 32 TaKy 3aKOHHY JIisIJIBHICTB, @ TAKOXX CTOCYBATHUCS
MVHYJIOI, TeNEePilHbOi Y MalOyTHBOI 3aKOHHOI AisJIbHOCTI IOTEPIIiJIOro, 3alIpOIIOHOBAHO JONOBHUTHU 4. 1 cT. 398, 4.
2 cT. 398, 4. 3 cT. 398, 4. 1 cT. 400 KK Vkpainu micyst ciiiB «ITOB13aHOI0 3 HATAHHSIM MIPABOBOI IOTTIOMOTW» CJIOBAMU
«3a/1J1s IPUIIMHEHHS YU 3MiHM XapaKTepy Takoi AisisIbHOCTI a00 3 MOTUBIB TIOMCTH». Briepiue 31ilicHeHO
CHACTEMAaTHU3AalLlil0 NI0JIOKEHb KPUMIHAJIbHUX KOJEKCIB 3apyOiKHUX KpaiH pOMaHO-T€PMaHCBKOi IIPaBoBOi CiMT 070
KpuMiHasi3anii mocsranp Ha 3aXMCHUKA YU [IPEICTaBHUKA OCOOH, IO IT0KA3aJI0 HASIBHICTh TPhOX OCHOBHUX ITiTXOiB

IO KpuMiHasizauii Takux IisiHp, a came: 1) KpuMiHasizallis OisiHHS IOA0 MOCSATaHHS Ha 3aXMCHUKA YU ITPeJiCTaBHUKA



0Cco06U Ha piBHI OKpEeMOI CTaTTi; 2) KpUMiHasi3alis JisHHS 0710 TOCATaHHS Ha 3aXMCHUKA YU NIPEACTaBHUKA OCOOU B
OJIHii1 CTaTTi 3 IHIIMMU yYaCHUKAMU CYyJIOBOTO IIpoLiecy (afBOKaTa, IPOKypopa, eKCIepTa, Iepekianaya abo CBigka B
XOJii CyI0BOrO PO3IJsify, 3 METOIO 3MIHUTHU Xif] CyZ,0BOrO PO3IJIsLy Ta iH.); 3) KpMMiHaizalis OisiHHS 010
IIOCSITAHHS Ha 3aXMCHUKA YU NIPeJCTaBHUKA 0COOM LIJIIXOM YTBOPEHHS B SIKOCTi KBali(piKyouoi 03HaKM iHIIOTO
KPUMIHaJILHOTO NPABONOPYIIEHHS. YA0CKOHAJIEHO NPOIO3ULi0 040 3MiHM Ha3Bu CT. 400 KK Ykpainu Ha «yMucHe
BOMBCTBO ab0 3aMax Ha BOMBCTBO 0CO0OY, sIKa 3[IiliCHIOE [IPABO3aXUCHY Hisl/IbHICTb»; MiAXONHU I0A0 BU3HAYEHHS
BUJIOBOTO OO'€KTY IOCSATaHb SIK TIOPSJKY 37ilICHEHHS IPaBO3aXxUCHOI [isIIbHOCTI 0c06010, SIKa HaZla€e IPAaBOBY
IOTIOMOTY, 3aXUIIEHICTh 0COOUCTUX, MATHOBUX NIPaB i iHTepeciB ocoby, sika 37ilCHIOE TaKy [isJbHICTb Ta i
0JIM3bKMX POJMYiB. PO3BUTOK KPMMiHAJIBHOTO 3aKOHOAABCTBA PO MOCITaHHS HA 3aXMCHUKA YU MTPeICTaBHUKA
0co6u y XX CTOJIITTi MaB OCTYNaNbHUNA XapakTep. OCKiIbKY Lii HOpPMU HEPO3PUBHO I0B'$13aHi 3 PO3BUTKOM
I0PUAMYHOI Ipo@ecii Ta CTAHOBJIEHHSM iIHCTUTYTY aJjBOKaTypH B LIiJIOMY, TIOBHOL[iHHA KPUMiHaIbHA-IPaBOBA
OXOPOHA aJBOKATa Ta 3aXMCHUKA 0COOM OTPUMaJIa PO3BUTOK JIMLIE HA PyOeKi IPYroro TUCSYOJIITTS 3 BAHUKHEHHSIM
3pOCTAIOYOrO 3aHENOKOEHHS 0JI0 OXOPOHU KUTTS i 3[0POB’d aiBOKATa Ta IIPEICTaBHMKA IIPU BUKOHAHHI CBOIX
npodeciiiHux 060B’13KiB. HOBiTHIll eTan pO3BUTKY TaKUX HOPM B YKpaiHi po3rioyaBcs 3 po3naioM 6inoJsipHoi
CHCTEMHU B CBITi Ta epexojy Jep>KaBU Bifl TOTAJIITAPHOTO PEXUMY [0 AEMOKPATUYHOrO, 1[0 TPU3BIB 10 3MiHU
CHCTEMHU LIiHHOCTe! B epykaBi Ta 3a6e3redrB KpUMiHaIbHY-TIPaBOBY OXOPOHY 3aXMCHUKA 0COOU [IpY BUKOHAHHI
npodeciiiHux 060B'sSI3KiB.

2. The dissertation is the first in Ukraine complex research of the criminal-legal characteristic of encroachment on
the defender or the representative of the person. For the first time, the need to change the title of Section XVIII of
the Special Part of the Criminal Code of Ukraine was argued and the following wording was proposed: “Criminal
offenses against activities related to the administration of justice or rights defending activities.” Based on positive
foreign experience, given that the motive for the crime may be due not only to lawful (lawful) activities of the
victim but also illegal, dissatisfaction with such lawful activities, revenge for such lawful activities, as well as the
past, present or future legal activities of the victim, it is proposed to supplement Part 1 of Art. 398, part 2 of Art.
398, part 3 of Art. 398, part 1 of Art. 400 of the Criminal Code of Ukraine after the words “related to the provision
of legal assistance” with the words “for the termination or change of the nature of such activities or for reasons of
revenge.” In addition, for the first time, the provisions of the Criminal Code of foreign countries to the Romano-
Germanic legal family on the criminalization of encroachments on a lawyer or representative of a person were
systematized, which showed the existence of three main approaches to the criminalization of such acts, namely 1)
criminalization at the level of a separate article; 2) criminalization of an act of encroachment on a defense counsel
or a person’s representative in the same article with other participants in the trial (lawyer, prosecutor, expert,
translator or witness during the trial, in order to change the course of the trial, etc.); 3) criminalization of an act of
encroachment on a defense counsel or a person’s representative by forming another criminal offense as a
qualifying feature. The proposal to change the name of Art. 400 of the Criminal Code of Ukraine for “premeditated
murder or attempted murder of a person carrying out human rights activities”; approaches to defining the specific
object of encroachment as a procedure for carrying out human rights activities by a person providing legal
assistance, protection of personal, property rights and interests of the person carrying out such activities and his
close relatives. The development of criminal law on encroachment on a lawyer or a representative of a person in
the twentieth century was progressive. As these norms are inextricably linked with the development of the legal
profession, full- fledged criminal protection of lawyers was developed only at the turn of the second millennium
with growing concern for life and health of lawyers and legal representatives. The latest stage in the development
of such norms in Ukraine began with the collapse of the bipolar system in the world and the transition of the state
from a totalitarian to a democratic regime, which led to a change in the state’s value system and criminal
protection of the defender.
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