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1. Incepraniiina po6oTa € KBasigikalillHOI HayKOBOIO NPalelo, B SKill 3'1COBYIOTbCS TEOPETUYHI Ta IPAKTU4HI
aCIeKTU CYTHOCTI Ta M€X CBOOOM YKJIaIeHHs TPYLOBOTO JOroBOpy. Y Haylli TPyAOBOTO ITpaBa Ta Ha
KOHCTUTYLIIHOMY PiBHi BU3HaHO CBOOOY YKJIa[I€HHS TPYAOBOTO JOTOBOPY, ajle Taka CBOO0A € IPUTAMAaHHOIO Ha
eTalli npouecy peasisalii Bosi oci6 Ha yKkj1aieHHs] TPYAOBOTO JOTOBOPY, aJ)Ke peasli3yBaBlIX TaKy BOJIIO, CTOPOHU
(PaKTMYHO BTPAYaAIOTh YaCTUHY CBOOOIY. [HIIMMH CJI0BaMU, CTOPOHU TPYJOBOTO JOTOBOPY CTAlIOTh €EKOHOMIYHO
HepiBHOIIpaBHMMU. HarosomueHo, mo 3aKOHOJaBelb, YCTaHOBJIIOIOUY TIIOTETUYHY CBOOOY YKJIaI€HHS TPYAO0BOTO
IIOTOBOPY Ha KOHCTUTYLIIMHOMY PiBHi, BOJIHOYAC Ha pPiBHi TPyJ0BOr0 3aKOHO/IABCTBA BU3HAYa€ BUMOTHU 10 (popmu
TPYZOBOTO JOTOBOPY Ta MOPSIKY MO0 YKJIAJEHHs], a TAKOK BCTAHOBJIIOE BUMOTH [10 IPaBOIi€34aTHOCTI
MOTEHL{HUX CTOPiH TPYLOBOIO AOTOBOPY. 3a3HaUeHe OJHOYACHO MA€ SIK CTabiIi3y0unii, TaK i 0OMEXyI0Ynil BILJIUB

Ha CBOOOAY YKJIaIeHHS TaKOTO [I0rOBOPY. [HIIMMU cji0BamMu, CBOOOA YKIIaieHHS TPYAOBOrO JOrOBOPY Hapasi Mae



[I€BHi MeXi, Ki BCTAaHOBJIIOIOTLCS Y LEHTPAIi30BAHOMY MOPAAKY. Y NPAKTUYHIN OiSIbHOCTI, K 3aCBig4nIn
Pe3yJIbTaTU BUBYEHHS NMCEPTAHTKOIO MIMPOKOrO MAaCHBY CYJOBUX CIIPAB, IPY YKJIAEHH] TPYLOBUX JOrOBOPIB
BMHHUKA€E YMMaJlo NIpobJieM 1010 IpaBopeatisalii Takoi cBo6oau. Lle crocyeTbCst, 30Kpema, CIiBBiIHOIIEHHS
iMIIepaTUBHUX Ta OUCIO3UTUBHUX IIPUNMCIB, CIIPABEIJINBOCTI YMOB TPYOBOTO JOTOBOPY, AOIYCTUMOCTI iCHYBaHHS
[IEBHUX IOLATKOBUX YMOB IIiJl YaC YKJIA[IEHHS TAKOTO JOTOBOPY, BUCYHEHHS CIeLiaJIbHUX BUMOT [0 NMPETEHICHTIB
Ha 3aiHATTS [I€BHOI ITOCAIN i, BilTIOBiHO, BiIMOBU B YKJIAJIEHHI TPy OBOTrO IOrOBOPY, SIKIO IPETEHIEHT He
BiITIOBifla€ TaKMM BUMOraM TOIIO0. Y nucepTauii po3risHyTo creuudiky ykaaneHHs TPyLOBOTo I0rOBOPY, €Tanu
YKJIaJIeHHS TPYIOBOTO IOTOBOPY Ta ITPOSIBU CBOOOAM HA KOXKHOMY i3 HUX; PO3KPUTO 3MIiCT TPaBOBUX KaTEropii
«CB0O0OOIA Mpalli», «CBOOOA YKJIALEHHS TPy 0BOTO IOTOBOPY» Ta «CBOOO/A TPYLOBOTO JOTOBOPY»; OKPECJIEHO
0CcO6IMBOCTI pearizallii BoJli Ha yKJIaieHHs TPYA0BOrO JOTOBOPY SIK CIIOHYKaJIbHOTO (pakTopa Ha BCTYI Y TPYLOBi
[IPaBOBiIHOCUHM. ABTOPKA aHaJli3ye OCOOGIMBOCTI IIPOSIBY CBOOOAM HA YKIJIALIEHHS TPYLOBOTO IOTOBOPY Ta MPUMYCY
31iliCHEHHS EeBHOI Ipalli; JOCJiIpKye CBOOOY YKIIaJeHHs TPYLOBOTO JOTOBOPY SIK IIPMHLMII Ta SIK TAPAHTII0, MEXi
CBOOOIM T[] Yac YKJIaJ€HHS TPYL0BOrO JOrOBOPY. 3p06JI€HO CIIPOOY CIIPOTHO3YBaTU HAIPSIMU BIOCKOHAJIEHHS
3aKOHO/IABCTBA y MUTAHHSIX CBOOOAU YKIAIE€HHS TPYAOBOro foroeopy. [lepumuii po3ain aucepraniiiHoi po6oTu
«IIpaBoBa npupoga TpyLoBOro JOTOBOPY Ta MOPSAOK MOT0 YKIAAEHHS» IPUCBSIYEHO aHaJli3y IPaBOBOi IPUPOAU
TPYAOBOTO JOTOBOPY Ta OCOOIMBOCTSM MOPSIKY YKJIALAHHS OCTaHHBOTO B Cy4aCHUX yMOBax. TpynoBuii forosip y
HayLi TPyOBOTO IIPaBa PO3IJISAAAETHCS HE TiJIbKY SIK IOPUIUMYHUN (AKT, 0 CIPUYNHSIE BUHUKHEHHS TPYLOBUX
IIPaBOBINHOCYUH, a i sIK (popMa peasizalii rpoMasiHaMU IIpaBa Ha MPaLlo Ta K iHCTUTYLis TPYLO0BOTO MIPaBa, 1o
00'eIHy€ HOPMU, SIKi PETYJIIOIOTh TPUIHATTS Ha POOOTY, IIEPEBEIEHHS Ta 3Bi/IbHEHHS. APTYMEHTOBAHO, 10
BU3HAYEHHS TPYIOBOrO JOTOBOPY, 3aKpimyieHe KomeKkcom 3aKOHIB IIPOo Mpalo YKpaiHy, € BKe 3aCTapiuM i
noTpebye yOCKOHAJIEHHS. Y KOHTEKCTi CYyTTEBUX €KOHOMIKO-TIPaBOBUX 3MiH IIiJi TPYAOBUM JJOTOBOPOM
3aIPONIOHOBAHO PO3YMITH yrofly MiX IPaLiBHUKOM Ta pOOOTOLABLEM, 32 SIKOIO NIPALliBHYK BUSIBUB BiJlbHE
BOJIEBUSIBJIEHHS] OCOOMCTO BUKOHYBATU ME€BHY TPYIOBY (PYHKILiI0 HA BU3HAaYEHOMY POOOYOMY Miclii 3a
PO3MNOPAIKEHHSM Ta I1iJl KOHTPOJIEM POOOTO/ABL, IKUI Y CBOIO YEPTY BUSBUB BiJIbHE BOJIEBUSBIIEHHS Ha
VKJIaIEHH 1ii€l yroiy1 caMme 3 KOHKPETHMM ITPal,iBHUKOM, i Ha MiJiCTaBi TAKOTO BOJIEBUSIBJIEHHS POOOTOABELb
IIOBUHEH 3[1iliICHIOBATU CBOEYACHY Ta CIIPABE]JIMBY OIUIATY Ipalli, 3a6e3revyBaTy HaJIeXKHi yMOBHU IIpalli Ta
IOTPUMYBATHUCSI BUMOT TPYAOBOTO 3aKOHOAABCTBA. OO0B'SI3KOBMMI YMOBAMHU TPYIOBOTO JOTOBOPY €: MicLie po60TH
Ta poboye Miclie; yac oYaTKy BUKOHaHHS TPYJOBUX 3aBllaHb; TPYL0Ba (QYHKIIis; [IpaBa il 060B'I3KM CTOPiH
TPYAOBUX IPABOBiIHOCKH; PEXXUM POOOTHU Ta BiAMOYMHKY; CTPOK [ii JOrOBOPY. ByAb-sKi iHIIi yMOBU IPALIiBHUK Ta
po60TO/IaBELIb MOKYTh BCTAHOBJIIOBATH HA BJIACHUI PO3Cy/l, CKOPUCTABLINCh CBOIM ITPAaBOM Ha CBOOOAY YKJIAJ€HHS
TPYAOBOTrO #0roBopy. OfHaK Npy 1IbOMY Mae 6yTU BPaXOBaHO, 110 YMOBU TPYJ0BOTO IOTOBOPY, SIKi
NOTipLIyBaTMMYTh CTAHOBHIIE [IPALliBHUKIB, TOOTO BCTAHOBJIIOBATUMYTb [1€5IKi yMOBU BCyIleped NIPUMNKUCcaM YAHHOTO
TPYZOBOTO 3aKOHO/ABCTBA YKpaiHu, OyyTh BU3HaHI HeilicHuMu. Y gpyromy po3zini «CBo6oaa i Bos sk
OCHOBOIIOJIOXHI KaTeropii TpyZ0BOTo IIpaBa» NOCIIIKYOThCS 3aCaHUYi KaTeropii Tpy40BOro npasa, SKUMHU
OOI'PYHTOBAHO BBAXXAIOThCSI CBOO6OA i Bosisl. CBOOOA SIK IIPaBOBA KaTEropis — 1ie CUCTeEMa BU3HAYEHHUX JIEPKaBOIo
MO>KJIMBOCTEM 3/1i/ICHIOBATU BJIACHY [TOBELiHKY BifITOBiHO 4O BU3HAUYEHUX 3aKOHOM YMOB, 1110 3a6€3MeyeHi IpaBoM.
BesnepeuyHo, cBO60A € NPUPOAHUM i HEBIIIINbHUM 6J1aroM JIIOJMHY, YOCOOIIIOETHCS B ii CYTHOCTI Ta BUCTYIIA€
O/iHi€10 i3 ros10BHUX LiiHHOCTEl. CBOGOMA Mpalli € O4HUM i3 HalbINbIINX AOCSITHEHb TPYJ0BOTO [IPaBa, 10
OCMHUCJIIOETLCS, B TOMY YUCJIi 1 4epe3 CUCTEMY TPYLOBUX ITpas. [IpyHIuUN cBO60AM Npalli y AucepTallii po3IyIsiHyTO

Yyepes Ipy3My CIiBBiIHOLIEHH i3 TpaBOM Ha IpaLiio.

2. The dissertation is a comprehensive monographic study that elucidates the theoretical and practical aspects of
the essence and limits of the freedom while concluding an employment contract. The freedom to enter into an
employment contract is recognized, in the science of labor law and at the constitutional level but such freedom is
inherent in the process of exercising the will of individuals to conclude into an employment contract, because by
exercising such will, the parties actually lose part of their freedom. In other words, the parties of the employment
contract become economically unequal. The legislator is emphasized to, determines the requirements for the form
of the employment contract and the procedure for its conclusion, at the level of labor legislation, as well as
establishes requirements for the legal capacity of potential parties to the employment contract establishing the



hypothetical freedom of concluding an employment contract at the constitutional level. The facts above have both
a stabilizing and limiting effect on the freedom to enter into such an agreement. In other words, the freedom of
concluding an employment contract has certain limits, which are defined in central order. According the results of
the dissertation's study of a wide range of court cases, there are a lot of problems arise with regard to the legal
implementation of such freedom when concluding employment contracts in practical activity. In particular, it is
concerned to the ratio of imperative and dispositive prescriptions, the fairness of the terms of an employment
contract, the admissibility of the existence of certain additional conditions during the conclusion of such a
contract, the imposition of special requirements for applicants for a certain position and, the refusal to conclude
an employment contract if the applicant does not meet such requirements, accordingly etc. The dissertation
examines the specifics of concluding an employment contract, the stages of concluding an employment contract
and the manifestation of freedom at each of them; the content of the legal categories "freedom of labor", "freedom
to enter into an employment contract" and "freedom of employment contract" is defined; the features of exercising
the will to conclude an employment contract as a motivating factor for concluding employment relations are
outlined. The author analyzes the peculiarities of the manifestation of freedom to conclude an employment
contract and the compulsion to perform certain work; examines the freedom of concluding an employment
contract as a principle and as a guarantee, the limits of freedom during the conclusion of an employment contract.
An attempt to forecast directions for improvement of the legislation in matters of freedom to enter into an
employment contract has been made. The first chapter of the dissertation "The legal nature of the employment
contract and the procedure for concluding it" is devoted to the analysis of the legal nature of the employment
contract and the peculiarities of the procedure for concluding it in modern conditions. The science of labor law,
considers the employment contract is considered not only as a legal fact that causes the emergence of labor
relations, but also as a form of citizens' realization of the right to work and as an institution of labor law that unites
the norms regulating hiring, transfer and dismissal. It is obviously that the definition of an employment contract,
established by the Code of Labor Laws of Ukraine, has already been outdated and needs to be improved. In the
context of significant economic and legal changes, an employment contract is proposed to be understood as an
agreement between an employee and an employer, according to which the employee has expressed his free will to
perform a certain labor function at a specified workplace personally at the direction and under the control of the
employer, who in turn has expressed his free will to conclude this agreement with a specific employee, and on the
basis of such expression of will, the employer must provide timely and fair remuneration, ensure proper working
conditions and comply with the requirements of labor legislation. Compulsory terms of the employment contract
are: place of work and workplace; the time of the start of work tasks; labor function; rights and obligations of labor
relations parties; regime of work and rest; contract term. Exercising their right to freedom of employment
contract, the employee and the employer at their own discretion, can set any other conditions. However, it should
be taken into account that the terms of the employment contract, which will worsen the situation of employees,
that will, establish some conditions contrary to the provisions of the current labor legislation of Ukraine, will be

recognized as invalid.
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