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2. Criminal liability for disclosure of state secrets

Pedepar:
1. HaykoBa npartisl IpyuCBsIY€HA YIOCKOHAJIEHHIO TEOPETUYHHUX I10JIOKEHb KPMMIHAJIBHOTO IIPaBa B YaCTUHI
BiZI[TOBiAZIBHOCTI 32 PO3TOJIOLIEHHS I€P>KaBHOI TAEMHMUIII T HAIIPALIIOBAHHI PEKOMEHIALLIN 3 YIOCKOHAIEHHS

3aKOHO/JABCTBA Ta IIPAaKTUKM MOro 3acTOCyBaHHs. Ha mifcrasi aHanisy NUTaHb iCTOPUKO-TIPABOBOTO PO3BUTKY Ta

Cy4aCHOTO CTaHy 3aKOHOJIaBCTBa IIPO KPMMIHAJIbHY BiIIOBiNANIBHICTD 32 PO3rOJIOLIEHHS AEP>KAaBHOI TA€EMHMULLi, IOTO

nudepeHLiioBaHO Ha 5 eTamiB. [liTHHS y BUIJISIZIi pO3rOJIOLIEHHS! Iep>KaBHOI Ta€EMHHUILi BifilIOBifa€ GisIbIIOCTi

nificTaBaM (HeCe BUCOKUH CTYIIiHb CYCIIIbHOI HEOE3IEKH, € TUTIOBUM Ta JOCTAaTHbO PO3MNOBCIOIPKEHUM HisIHHSIM Ha

TepuTopii YKpainu, 171 npoTuii JaHOMY akTy AesiKTHOI IIOBEeiHKY iCHye HarajabHa 1otpeba y BIIJIUBI
KpUMiHa/JIbHO-TIPAaBOBUMH 3aX0JlaMH (3 ypaxyBaHHSIM MOJKJIMBOCTEN CUCTEMU KPUMiHAIbHOI I0CTULLi B IPOTHIiI

L[MM aKTaM CYyCIIiJIbHO HEOE3MeYHOi MOBEiHKN), CIiIBPO3MipHICTh O3UTHMBHUX HACJiKiB KpUMiHaIi3arii



PO3TOJIOIEHHS AeP>KaBHOI Ta€EMHULII HaJ, HEraTUBHUMU (BCTAaHOBJIEHO, 1O MEPIIi 3HAYHO NePEBaKaloTh), TPUBAJIUIA
icTOpUYHUM NOCBiA peryaioBaHHS KPMMiHAJIbHOI BiZIIIOBiNasbHOCTI 3a 1e HisHHS (noHap 400 pokiB), MifTpUMKa
KpUMiHasi3alii po3rosoueHHs Jep>XaBHOi TaEMHULLI 3 60Ky CyCIiIbCTBa (COLia/bHUM 3aIIMT) TOLIO) Ta IPUHLIUIIAM
KpUMiHasi3alii, TOMy BiJHECEHHS F10T0 3aKOHOJABLIEM [10 YMCJIA 3JI0YUHIB € OOIPYHTOBAaHUM Ta HEOOXiJHUM
KpokoM. Ha mizictaBi aHanisy 3micty ct. 328 KK YkpaiHu BCTaHOBJIEHO, 1O JaHA HOPMA € COLiaJIbHO 00yMOBJIEHOIO.
3a peaysibTaTaMy aHajlizy NUTaHHS QOpM peasizallii KpuMiHaJIbHO] BifITIOBIaIbHOCTI 32 pO3roJIOLIEHHS! IeP>KaBHOI
Ta€MHMULi BCTAHOBJIEHO, 110 HAsIBHICTb JIMILE OJHOIO 6€3aJIbTEPHATMBHOIO OCHOBHOI'O BUJy IIOKapaHHs Y BUAi
11036aBJIEHHS BOJIi € HEJOCTAaTHBOIO 151 3a6e3eYeHHs peaidallii MeTr 3aCTOCYBaHHS 40 BUHHOTO 3aX01y
IepKaBHOTO NPUMYCY, 3aKpimeHoi y ct. 50 KK Ykpainu (mpoTsArom ocTaHHIX I'SITU pokiB (3 2019 o 2023 pp.) nuuie
B 1 BUNQJKy [0 3aCYIPKEHOTO 32 BUMHEHHSI aKTy PO3ToJIOIeHHS IeP>KaBHOI TaeMHHULL 6YJI0 3aCTOCOBAHO MTOKAPaHHS
y BUJIi 1030aBJIEHHS BOJIi 3 IOr0 peasibHUM Bif0yBaHHAM). Ha mificTaBi 1bOro 3alporOHOBAaHO BKJIIOUUTHU A0 CAHKIi
4.1 cT. 328 OCHOBHI aJIbTEePHATHBHI BUJY [IOKApaHb (HAMPUKJIaA, WTpad, KU € Hailbibll NOMUPEHUM BULOM
[IOKapaHb, 1110 3aCTOCOBYETHCS [I0 3aCYIKEHOT0 332 BUNHEHHSI Ha3BaHOTO 3JI04MHY). BCTaHOBJIEHO, 1110 TaKa NPaKTUKa
€ TIOLIMPEHOI0 y 3aKOHO/IABCTBI iHIIMX €BPONENCHKUX Aep>KaB (Hanpukiag, EcroHcbka Pecny6irika, JlaTBilicbka
Pecny6:ika, JIuToBchka Pecry6itika, Pecriy6stika [Tonbina, ®enepatuBHa Pecriy6sika Himewyunna). JocsimskeHHsS
3MICTY 3aKOHIB PO KpMMIHAJIbHY BiANOBinaIbHICTh 3apyOiKHMX Hepskas (['pysis, EcroHchka Pecny6sika, ITasiiiceka
Pecny6:ika, JlaTBiliceka Pecry6iika, JIutToscbka Pecniy6ilika, Pecniy6tika I[Tosbia, PymyHis, @enepatrubHa
Pecny6sika Himeuunna, @pannysbka Pecrny6siika) Ha IpeAMET peryJIl0BaHHS I0PUIMYHOI BiATIOBiZAIbHOCTI 3a
PO3roJIOLIEHHS IEeP>KaBHOI TA€MHMUILL] O3BOJIMIIO IOIIOBHUTU 3aIIPOIIOHOBAHI IIPOMNO3ULIil 040 MO epHi3alii
yuHHOi pepakuii cT. 328 KK Ykpainu. Y 3micTi 6i7b110CTi TpoaHani3oBaHUX 3aKOHIB IIPO KPUMiHAJIbHY
BiITIOBiaJIbHICTb 3apYOLKHUX AEP>KaB HEOOEPEXKHE PO3TOJIOUIEHHS AEP>KaBHOI TAEMHULLI PO3TJISIIAETHCS B SIKOCTI
IIpUBiIel0BaHOrO cKiaay 37104nHy (EcToHcbka Pecny6iiika, ITanificeka Pecny6sika, JlaTsiiicbka Pecny6uika,
Pecny6:ika ITosnbma, ®enepatuBHa Pecniybsika Himeyunna, ®paninysbka Pecny6siika). 3 orssimy Ha To# Gakr, o y
BiITIOBIHUX CKJIa[lax PO3TrOJIOIIEHHS lep>KaBHOI TA€MHUIIi BUHHUI He Mae CTilKoi aHTuCOoLjabHOi YCTaHOBKU (2,
BifITaK, CTAaHOBUTb MEHIIN PiBE€Hb CYCIiJIbHOI HE6E3IEKN), 3alIPOIIOHOBAHO CITPOEKTYBATH BiATIOBIHMI MiAXin y
3mMict cT. 328 KK Ykpainum.

2. The scientific work is devoted to improving the theoretical provisions of criminal law in terms of liability for
disclosure of state secrets and developing recommendations for improving legislation and the practice of its
application. Based on the analysis of issues of historical and legal development and the current state of legislation
on criminal liability for disclosure of state secrets, it is differentiated into 5 stages. The act of disclosing a state
secret meets most of the grounds (carries a high degree of public danger, is a typical and fairly widespread act on
the territory of Ukraine, to counteract this act of tortious behavior there is an urgent need for the influence of
criminal law measures (taking into account the capabilities of the criminal justice system in counteracting these
acts of socially dangerous behavior), the proportionality of the positive consequences of criminalizing the
disclosure of a state secret over the negative ones (it has been established that the former significantly outweigh
the latter), the long historical experience of regulating criminal liability for this act (over 400 years), support for
the criminalization of the disclosure of a state secret by society (social demand), etc.) and the principles of
criminalization, therefore, its classification by the legislator as a crime is a justified and necessary step. Based on
the analysis of the content of Article 328 of the Criminal Code of Ukraine, it has been established that this norm is
socially conditioned. According to the results of the analysis of the forms of implementation of criminal liability for
disclosure of state secrets, it was established that the presence of only one non-alternative main type of
punishment in the form of deprivation of liberty is insufficient to ensure the implementation of the goal of applying
state coercion to the guilty measure, enshrined in Article 50 of the Criminal Code of Ukraine (over the past five
years (from 2019 to 2023) in only 1 case was a punishment in the form of deprivation of liberty applied to a person
convicted of committing an act of disclosure of a state secret with its actual serving). On this basis, it is proposed
to include the main alternative types of punishment in the sanction of Part 1 of Article 328 (for example, a fine,
which is the most common type of punishment applied to a person convicted of committing the aforementioned
crime). It has been established that such a practice is widespread in the legislation of other European states (for



example, the Republic of Estonia, the Republic of Latvia, the Republic of Lithuania, the Republic of Poland, the
Federal Republic of Germany). A study of the content of the laws on criminal liability of foreign states (Georgia, the
Republic of Estonia, the Republic of Italy, the Republic of Latvia, the Republic of Lithuania, the Republic of Poland,
Romania, the Federal Republic of Germany, the French Republic) on the subject of regulating legal liability for the
disclosure of state secrets allowed supplementing the proposed proposals for the modernization of the current
wording of Article 328 of the Criminal Code of Ukraine. In the content of most of the analyzed laws on criminal
liability of foreign states, careless disclosure of state secrets is considered as a privileged element of the crime
(Republic of Estonia, Republic of Italy, Republic of Latvia, Republic of Poland, Federal Republic of Germany, French
Republic). Given the fact that in the relevant elements of disclosure of state secrets the guilty party does not have a
stable antisocial attitude (and, therefore, poses a lower level of public danger), it is proposed to design an
appropriate approach into the content of Article 328 of the Criminal Code of Ukraine.
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