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1. KpuMiHanbHa BiANOBiNANBbHICTD 32 MOPYLIEHHS PiBHONPABHOCTI TPOMAJISIH 3aJIEXKHO Bifl IX pacOBOi, HalliOHAJIBLHOI
HaJIeXKHOCT], peJliriHUX epeKoHaHb, iHBaJiJHOCTI Ta 3a iHmMKUMU o3HaKaMu (cT. 161 KK Ykpainu): ananis ckiany

3JI04MHY
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Pedepar:

1. Incepranis npUcBsYeHa AOCIIIKEHHIO IPo6JieM KPUMiHAIbHOI BiATIOBINAIbHOCTI 32 MOPYIIEHHS PiBHOIIPABHOCTI
IPOMAJISIH 3aJIE3KHO BiJl iX pacoBoi, HAlLliOHAJIbHOI HAJIEXKHOCTI, PEJIriiHUX NTIePEKOHAaHb, iHBAJIiJHOCTI Ta 3a iHIMMU
o3Hakamu (cT.161 KK Ykpainu) ta po3po61i npono3utiii momn0 BLOCKOHAJIEHHS YMHHOTO KPUMiHAILHOTO
3aKOHO/IaBCTBA Ta IIPaKTUKU MOT0 3aCTOCYBaHHs. Briepiue 371iiiCHIOETbCSI TEOPETUKO-(itocodCchbKe 0O PYHTYBAHHS
KPUMIiHaJILHOI BifIIOBiZA/IbHOCTI 32 YKa3aHUM 3JI0YMH, aHaJi3yIOTbCH KOHCTUTYLIMHI IPUHLWIIN PiBHOIIPABHOCTI Ta
piBHOCTI nepe[; 3aKOHOM. 3’ICOBYETbCS, 1110 PiBHOIIPABHICTD i PiBHICTh Nepej] 3aKOHOM He € TOTOXKHUMU IOHSITTSIMU.

PiBHiCTb nepep, 3aKOHOM, SIK IPUHLIUI KPUMiHAJIBHOTO MPaBa, Ma€e Ha MeTi 3a6e3redyeHHs PiBHOTO IS BCixX



rpOMajisiH 060B'I3KYy IIOHECTU KPUMiHAJIbHY BiJIOBiJaIbHICTh 32 BYMHEHUN 37I09MH, BUJ, i po3Mip sIKOi
nepenoadyeHui y KpUMiHaJIbHOMY 3aKOHi. PiBHOIIpaBHICTh Y KOHTEKCTi KDUMIHAJIBHOTO [IpaBa PO3IJISA€THC SIK
Baroma coljiajibHa LiHHICTb, SIKa BUCTYIIA€ Y SIKOCTi HallBRXKJIMBIIIOTr0 06’eKTa KPUMiHAIbHO-TIPABOBOI OXOPOHU.
BinnosinHO 0 po3p0o6JIeHUX Y JOKTPUHI KpMMIiHATIBHOTO ITpaBa METOLOJIOTIYHUX 3acall aBTOPOM OyJIM 3'COBaHi
nifgcraBy KpUMMiHali3allii IopyleHHs PiBHOIIPABHOCTI IPOMAaJSH 3aJ1€KHO Bif, iX pacoBoi, Hal[iOHAIbHOI
HaJIEXKHOCTI, peJliriiHuX NepeKoHaHb, iHBaJlifHOCTI Ta 3a iHIIMMU 0O3HAaKaMH, a CaMe: COLliasibHi, KpUMiHOJIOTIYHI Ta
HOPMAaTHUBHi. BUBY€HO 00'eKTHBHI 03HaKHU 3/104MHY, IlependaydeHi crarreto 161 KpuminanbHOro Kogekcy Ykpainy,
BM3HAYEHO 3arajibHUM Ta POJOBUM 006'eKT. BesnocepenHiM 06’'€KTOM 37I04MHY, SIK YaCTHHOIO BUA0BOTO i POJIOBOTO
00'€KTa, IPONIOHYETHCSI BBAXKATH CYCIIiIbHI BiTHOCHHH, sKi 3a0€311e4yI0Th PiBHI [1paBa JIIOAWHY i TPOMaJSIHIHA B
KOHKpPETHUX cdepax iXHbOi )KUTTEisITIbHOCTL. ABTOPOM IIPOAHaJIi30BaHi 03HaKM MOTEPIIiJIOrO Bifj pO3IJIsiyBaHOTO
3JI04MHY Ta 3p00JIEHO BUCHOBOK, 1IJ0 HAM CJIifi BU3HABATH He JIMIIEe «POMAJISHUHAY, a IepeNyCiM «IoguHy». Ha
IiZICTaBI [JbOTrO 3aIIPOIIOHOBAHO Ha3By CT. 161 KK Ykpainu Ta ii [ucrno3uiito npuBeCcTy y BillIOBiAHICTb 10
OCHOBHOTO 3aKOHY, 3a3Ha4YMBIIM Y HUX Y SIKOCTI [IOTEPIIIJIOTO Bif] 37I0YMHY «JIIOJMHY» i «TPOMaJISIHNHA». ABTOPOM
[IpOaHaJIi30BaHi MDKHAPOAHI CTaHHAPTY B rajlysi IpaBs JIIOAUHY, BU3HAYEH] [IO3UTUBHI MOMEHTU MDKHAPOJHOTO
IOCBIiZly Y 3aXMCTI PiBHOIIPABHOCTI 'POMaJAH i BUCYHYTI IIPOMO3NULi 11070 rapMOHi3auii npunucis 4. 1 cT. 161 KK i3
HOPMaMU €BPOIENCHKOro [IPaBa, a came: IepeJiik AisHb, yKadaHux y 4. 1 cT. 161 KK Ykpainu (Tum 6isble, 1o BiH He €
BUYEPIIHMM), 3aMiHUTH OJJHUM TEPMiHOM «JMCKpUMiHalisi», SKUIl BUKOPUCTOBYETHCS Y IIPaBi K POLOBE ITOHSTTS
17151 IO3HAYEHHS Pi3HOMaHITHUX [isiHb, IIOB'SI3aHUX i3 [IOPYIIEHHSIM PiBHONIPABHOCTI JIIONUHU 1 TpOMafsiHuHA. [Ipn
aHaJi3i cy6’eKTUBHUX O3HaK IOPYIIEHHS PiBHOIPABHOCTI FPOMAa/ISIH 3aJI€5KHO BiJl iX pacoBoi, Hal[iloOHAIbHOI
HaJIeXKHOCT], peJliritHux repeKoHaHb, iHBalifHOCTI Ta 3a iHmuMuU o3HakaMmu (4. 1 cT. 161 KK) BcranoBieHo, 110
OCTaHHE BYMHIOETLCS JINLIE 3 [IPSIMUM YMUCJIOM, TOOTO Cy6’€KT YCBiIOMIIIOE CYCIIiJIbHY HEGE3IEYHICTh CBOTO
IisiHHS Ta 6akae MOoro BAMHUTHU. ABTOD JIOBIB, 1[0 HA BiMiHY Bil MOTHBY, METa HE € 0O6OB'SI3KOBOIO 03HAKOIO
Cy0’eKTUBHOI CTOPOHMU 37I0YMHY, IlependadeHoro cT. 161 KK, i He BrinBae Ha fioro kBasidikauito. [Ipu
XapaKTepUCTULLi KBaliiKylounx 03HaK aBTOP BiICTOIO€ MMO3ULIiI0 OO0 AOLIbHOCTI KOHKpeTU3allii Buay (pisuyHoro
HACUJIbCTBA, SIKE MOXKE 3aCTOCOBYBATHCh ITPY BUMHEHHI 11bOTO 3JI0YMHY, BBRXKAIOUH, 10 OCTAHHE Ma€ OYTU TaKUM,
sIKe He € HeOe3MeYHUM [1J1s1 KUTTS YU 30POB’S [IOTepIizoro. Tako>K HUM BHCJIOBJIEHA AyMKA, 1O IJ1s1 IaHOTO
CKJIaNly 3JI04MHY KBaslidikyloya o6CcTaBuHa «OpraHizoBaHa rpymna ocio», nepenoadesa 4. 3 ct. 161 KK, He € couianbHO
006YMOBJIEHOIO, Y IPAKTULLi ITPY KBasliiKallii TaKuX 37I0YMHIB HE 3aCTOCOBYETLCSA, 8 TOMY Ma€e OyTH BUKJIIOYEHA 3i
3MICTY 3aKOHY $IK TaKa, 110 HE BiATOBifae migcraBaM KpuMiHaisauii. PO3ryisinaodu MOHSTTS «TSDKKI HACTIIKU» SIK
kBanidikyrody ob6craBuny 4. 3 cT. 161 KK, BucioBieHa gyMka, 1o ix 3MiCTOM OXOIIIOETHCSI BOUBCTBO Yepes
HeoOepeXXHiCTh, HeobepesKHe TsDKKe ab0 cepellHbOI TSXKKOCTI TijleCHE YIIKO/KEHHS, JOBEIEHHS 0 CaMOoryOCTBa,
icTroTHa MarepiasibHa IIKOAA TOILO, SIKIO BOHM CIIPUYMHEHI Y 3B'S13KY 3 IOPYLIEHHSIM PiBHOIIPABHOCTI TPOMasiH
3aJIEXKHO Bif iX pacoBoi, HallioHAJIbHOI HAJIESKHOCT] YM CTaBJIEHHS 40 pedtirii. Y po6oTi HazaHa HU3KA [IPOIO3ULIiN
1100 BOOCKOHAJIEHHSI YMHHOTO KPUMiHAJIbHOTO 3aKOHOIaBCTBa YKpaiHU (30Kpema, 3allpOIIOHOBaHA HOBA pellaKLiis

cT. 161 KK Ykpainu) Ta npakTUKy HOro 3aCTOCYBaHHSL.

2. The thesis is devoted to research of criminal liability for the violation of equality of rights of citizens depending
on their race, nationality, religious beliefs, disability and other features (Article 161 of the Criminal Code of
Ukraine), and to the development of proposals for improving the existing criminal law and practice of its
application. The theoretical and philosophical feasibility study of criminal liability for the stated crime is carried
out, the constitutional principles of equality of rights and equality before the law are analyzed. It is studied that
equality of rights and equality before the law are not identical concepts. Equality before the law, as a principle of
criminal law, aims at ensuring the equal liability for all citizens to bear criminal responsibility for a completed
offence, the type and volume of which is provided for in the criminal law. The equality of rights within the scope of
the criminal law is considered as a significant social value, which acts as the most important object of the criminal
protection. In accordance with the methodological principles developed in the doctrine of criminal law, the author
clarified the grounds for criminalizing the violation of equal rights of citizens depending on their race, nationality,
religious beliefs, disability and other features, namely: social, criminological and normative ones. The objective
features of the crime provided by Article 161 of the Criminal Code of Ukraine were investigated, generic and



specific object are determined. The direct object of crime, as a part of specific and generic object, it is proposed to
consider social relations ensuring the equality of rights of man and citizen in specific areas of their life. The author
analyzed the characteristics of the crime victim and concluded that it should be not only a “citizen”, but a “man” in
the first instance. On this basis it is proposed to name the Article 161 of the Criminal Code of Ukraine and its
disposition bring in compliance with the Constitutional Law, indicating there a “man” and a “citizen as the crime
victim. Were analyzed international standards in the field of human rights and the international experience in
protecting citizens' equality, proposed to harmonize the provisions of Part 1 of Article 161 of the Criminal Code with
the regulations of the European law. To indicate all forms of a criminal act (Part 1 of Article 161 of the Criminal
Code), it is proposed to introduce a term “discrimination” used in the law as a generic concept for determination of
various acts related to the violation of the equality of a man and citizen. In the analysis of subjective parameters of
violation of citizens’ equality based on their race, nationality, religious preferences, disability and other features
(Part 1 of Article 161 of the Criminal Code), it was established that the latter is committed only with specific intent,
that is, the subject is aware of the social danger of its act and wants to do it. The author has proved that, unlike the
motive, the purpose is not a mandatory feature of the subjective aspect of the crime provided for in Article 161 of
the Criminal Code, and does not affect its qualification. Special attention is paid to the study of characteristics of
the offender. The paper also deals with qualifying circumstances of this crime. The author maintains the position
on the expediency of specifying the type of physical violence that may be used in the commission of this crime,
considering that the latter should be such that is not dangerous to the victim’s life or health. It also expresses the
opinion that for these components of crime a qualifying circumstance “organized group of persons”, provided for
by Part 3 of Article 161 of the Criminal Code, is not socially conditioned, does not apply in practice in qualifying
such crimes, and therefore should be excluded from the content of the law as not corresponding to the grounds of
criminalization. On the basis of the study a number of proposals for improving the current criminal law of Ukraine
(in particular, a new version of Article 161 of the Criminal Code of Ukraine) and practices for its application were
formulated.
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