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SKOI BCTAHOBJIEHA OIIiKa YU IMiKJIyBaHHS.

2. Criminal responsibility for a persistent failure to fulfill a duty of care for a child or adult under guardianship or in
the custody.

Pedepar:

1. ¥ puceprauii 31ificHeHO BUpilIeHHS] HAYKOBOTO 3aBIaHHS, 10 TOJISTa€e Y po3p006JieHHI KOMIIJIEKCHOI HAyKOBO~
TPaBOBOI XapaKTEPUCTUKY KPUMIHAIBHOI BiZINOBIaIbHOCTI 3a 371iCHE HEBUKOHAHHS OG0B A3KiB 110 JOIJIsy 3a
3araJibHUX 3aCajl, O3HAK CKJIANy I[bOTO 3JI0YMHY Ta MOTr0 KapaHOCTi, a TAKOX POPMYJIIOBAaHHS HayKOBO
OOI'PYHTOBAHUX IIPONO3ULIiH 3 YIOCKOHAJIEHHS YMHHOTO 3aKOHO/IABCTBA Ta ITPaBO3aCTOCOBHOI IIPAKTUKU. Y
[IepHIOMY PO37isli PO3IJISIHYTO 3arajbHi 3aCaii KpUMiHA/IBHOI BiIIOBiAANBHOCTI 32 3/I04MH, Iepef6adeHuil CT. 166
KK Ykpainu. BUKOpHCTOBYI04YM iCTOPUKO-TIPABOBUI Ta [TOPiBHAILHO-IIPABOBUI HAYKOBI METOAM, yIIEPILE

BCTAHOBJIEHO NIEPEAYMOBH i HAyKOBE MiAIPYHTS BKIIOYEHHS CT. 166 1o KK Ykpainu, BugineHo nigxony o



BCTAHOBJIEHHS BifINOBifalbHOCTI 32 HEHAJIESKHE BUKOHAHHS 060B SI3KiB 1010 Mif0MiYHOi 0coou Y KOHTPOJIbHUX
tekcTax npoekty KK Ykpainu, o6rpyHTOBaHO HEOOXiIHICTh BCTAHOBJIEHHS Ta IIOJAJIbIIOT0 30epesKeHHs
KpUMiHa/IbHOI BiJI[IOBiAA/IbHOCTI 32 1€ 3JI04MH 3 ypaxyBaHHSM, SIK COLia/IbHUX (COLiaJIbHO-€KOHOMIUHHUX Ta
COL}ia/IbHO-TICUXOJIOTIYHUX), HOPMATUBHO-TIPAaBOBUX, KPUMiHOJIOTYHUX Ta IHCTUTYLiMHUX (AKTOPIB, TaK i
MIO3UTUBHOTO IOCBi/ly 3apyOiKHMX KpaiH pi3HUX IPABOBUX CUCTEM. [Ipyruil po3zin aucepratii MpUCBSI4€HO
XapaKTEPUCTHUIIi 06 €KTa Ta MOTEPIILIIONO Bifl 37I04MHY, TlepedadeHoro cr. 166 KK Ykpainu. ChopmysiboBaHO
BM3HAUEHHS POJIOBOTO 00'€KTYy KpUMiHAJIbHUX NIPABOIIOPYIIEHb, NependadeHnx Posninom V Ocobauboi yactuHu KK
YKpainu, Ta BUZOBOTr0O 00'€KTY KPUMiHAJIbHUX NIPABONOPYIIEHD, epefdadeHux cT.cT. 164-169 KK Vkpainu. Habysna
[10/1AJIBIIOTO PO3BUTKY BUCJIOBJIEHA Y KPUMIHAJIbHO-TIPABOBI JOKTPUHI MTO3ULS 1010 HEOOXinHOCTI
Tpancdopmaliii BUZIOBOrO 06 €KTY IMX KPUMIHAJIBHUX [TPABOIOPYIIEHD Y CAMOCTIHHUIN POIOBUI, IO OGYMOBIIIOE
IIPOIO3ULiI0 iX BUOKPEMJIEHHS Y CTBOpeHuH po3ain Ocobausoi yactuuu KK Ykpainu. YockoHaneHo kinacuikariio
KpUMiHaJIbHUX [IPaBOIIOPYIIEHb, nependadeHnx cT.cT. 164-169 KK Ykpainu, 3ayesxHo Bif, ix MigBUI0BUX 00 €KTIB,
BU3HAYEHHS 6€3110CEPENHBOrO (OCHOBHOTO Ta IOJATKOBOTO (haKyIbTaTUBHOTO) 00 €KTY 3JI0YKHY, IEPen6adeHoro
cT. 166 KK Ykpainu, yepes aHasi3 CTPYKTypH CYCHUJIBHUX BiTHOCHH, 11O 1OTO CKJIaal0Th, TA MEXAHI3MY 3allOisIHHS
1ioMy IIKOAM. BCTaHOBJIEHO O3HAKM (BiK Ta BiTHOCHMHU 3 BUHHUM), SIKi XapaKTE€PU3YIOThb IOTEPIIIINX OCi6 Bif,
IOCJIiIPKyBaHOTO 37I0YMHY, Ta YIOCKOHAJIEHO CUCTEMATU3ALIIIO iX BUAIB. Y TPETbOMY PO3[ijli MilIaHO aHAJi3Y
o6’eKTI/IBHy CTOPOHY 3JI0YMHY, IlepeadadeHoro cT. 166 KK Ykpainu. YaockoHaneHo HayKoBY 103UILi0 IIPO Te, 110
IOCJiIKyBaHe CyCIIiIbHO Hebe3NeyHe JisiHHS MOXe O0YTH BUMHEHO BUKJIIOYHO Y (POPMi 6€3isI/IbHOCTI: YMCTO]
(HeBMKOHaAHHSI) 260 3MilIaHO] (HEHAJIE)KHe BUKOHAHHS 000B'S13KiB). YIIepllle OKpeCI€HO MifiCTaBU BUHUKHEHHS

0GOB 13KIB 110 OTJISAAY SIK OfiHi€l 3 060B I3KOBUX YMOB KPUMIHAJIBHOI BifINOBIJAIbHOCTI 32 GE3MisAIbHICTD Ta
3aIPONIOHOBAHO 3aMiHUATHU CJIOBOCIIOJIyYEHHS! «BCTAHOBJIEHMX 3aKOHOM» Ha «Ilepe6aueHuX 3aKOHOJJABCTBOMY
pucrnosuuii cr. 166 KK Ykpainu. 3acToCOBYI04M JOTMATUYHUM Ta JIOTIKO-TPAMAaTUYHUY METO, Y OCKOHAJIIEHO
TJIIyMa4eHH ITOHATTSA «06OB SI3KH TI0 IOTJIAAY», BAKOPUCTAHOTO y CT. 166 KK Ykpainu, Ta aprymeHTariito momgo 1oro
30€pe’KeHHs y IUCIO3ULi CTAaTTi, BCTAHOBJIEHO Or0 KOMIIJIEKCHUI XapakTep. Yieplie apryMeHTOBaHO
IIPOIO3ULiI0 BUKIIOUEHHs 3i cT. 164 KK Ykpainu Takoi Gpopmu AisiHHS SIK YXUJIeHHS 6aTbKiB Bill yTPMMaHHS
HEMOBHOJITHIX ab0 Helpale3JaTHUX [IiTel, 1o nepedyBaloTh HA X yTPUMaHHi. YJOCKOHaJIEHO OOI'PYHTYBaHHS
HeoOxiHOCTI BUK/IIOUeHHS 3i cT. 166 KK Vkpainu 371icHOCTI SIK 03HaKU 1bOTro IistHHS. [y YHUKHEHHS]
HEOOI'PYHTOBAHOTO PO3MIMPEHHS MeX KpUMiHazi3alii JoCiIKyBaHOro NisHHS, yIIeplle 3alIPOIIOHOBAHO
IIOTIOBHEHHS IUCIIO3UILii CTATTi BKA3iBKOIO HA HECYMJIIHHE CTaBJIEHHS CY6 €KTa 3JI0YMHY 710 OG0B SI3KiB 110 JOTJISY.
BrkopucToBy0ur NOPiBHAIBHO-TIPABOBUM Ta CUCTEMHO-CTPYKTYPHUN METOIH, YIOCKOHAJIEHO PO3MEKyBaHHS
1JbOT'O 3JI0YMHY i3 CYMDKHMMU KPUMIHAJIbHUMU [IPAaBONIOPYIIEHHSIMHY, IlepedaueHuMu cT.cT. 119, 120, 126-1, 135, 137,
164, 167 KK VkpaiHu, BupimeHo npobiaemu ix kpasigikallii, y TOMy 4MCJIi, 32 CYKyIHICTIO. YIIepIe HaBeleHO
apryMeHTH IOAO BiACyTHOCTI mifcTaB kBamigikarii 3a ct. 166 KK Vkpainu Takux Aiif K >KOPCTOKE ITOBOPKEHHS,
3JI0B’KMBaHHSI [IpaBaMU, 3aCTOCYBaHHS (i3sMYHUX [TOKapaHb, Gi3UYHOr0 Yu IICUXIYHOIO HACUJIbCTBA TOL0. Habyu
[IO/IQJIBIIOTO PO3BUTKY HAayKOBUH MifXif, OO0 BiJHECEHHS 3JI0UMHY, 1110 JOCIIIPKYETbCS, O KPUMiHATIBHUX
MPaBOIOPYIIEHb, OB I3aHUX 3 [IOMANIHIM HACUJILCTBOM, a TAKOX MPOTO3MUILii {070 BKJIIOYEHHS 6aThKIB /10 KOJIa
cy6 eKTiB 37104UHY, Tiepei6ayeHoro cr. 167 KK Ykpainu. PO3KPUTO MOHSATTS «TSKKI HACIIKU» Ta YIOCKOHAJIEHO

OOI'PYHTYBaHHSI BiIMOBHU BiJ], HbOTO.

2. The thesis solved the scientific issue related to development of comprehensive scientific and legal
characteristics of criminal responsibility for a persistent failure to fulfill a duty of care for a child or adult under
guardianship or in the custody (Article 166 of the Criminal Code of Ukraine) through analysis of its general
fundamentals, elements of this crime and its punishability as well as formulation of scientifically based proposals to
improve the current legislation and law enforcement practice. The first section examines the general fundamentals
of criminal responsibility for the crime, provided for by Article 166 of the Criminal Code of Ukraine. It is the first
time that the preconditions and scientific basis for inclusion of Article 166 in the Criminal Code of Ukraine have
been clarified, the approaches to establishment of responsibility for improper fulfillment of duties with regard to a
person under care in the control texts of the draft Criminal Code of Ukraine have been outlined, a need for
establishment and maintenance of criminal responsibility for this crime in future with regard to both social (socio-



economic and socio-psychological), statutory and regulatory, criminological and institutional factors as well as the
positive experience of foreign countries of different legal systems has been substantiated with the use of the
historical and legal and comparative legal scientific methods. The second section of the thesis is devoted to the
characteristics of the object and victim of the crime, provided for by Article 166 of the Criminal Code of Ukraine.
The definitions of the generic object of the criminal offences, provided for by Section V of the Special Part of the
Criminal Code of Ukraine, and the typical object of the criminal offences, provided for by Articles 164-169 of the
Criminal Code of Ukraine, have been formulated. The opinion, used in the criminal law doctrine, on a need in
transformation of the typical object of these criminal offences into the independent generic object that causes the
proposal to specify them in the created section of the Special Part of the Criminal Code of Ukraine, has been
continuously developed. The classification of the criminal offences, provided for by Articles 164-169 of the Criminal
Code of Ukraine, depending on their subspecific objects, the definition of the direct (main and additional optional)
object of the crime, provided for by Article 166 of the Criminal Code of Ukraine, through analysis of the structure
of its constituent social relations and the mechanism of infliction of harm, caused to it, have been improved. The
features (age and relations with a guilty person), characterizing victims of the researched crime, have been
established, and their types systematization has been improved. The objective aspect of the crime, provided for by
Article 166 of the Criminal Code of Ukraine, has been analyzed in the third section. The scientific opinion that the
researched socially dangerous action may be committed only as an omission: unmixed (non-fulfillment) or mixed
(improper fulfillment of duties), has been improved. It is the first time that the grounds for duties of care as one of
prerequisites for criminal responsibility for any omission have been determined and it was proposed to replace the
phrase “established by law” with “provided for by law” in the disposition of Article 166 of the Criminal Code of
Ukraine. The term “duty of care”, specified in Article 166 of the Criminal Code of Ukraine, has been interpreted, the
rationale for its preservation in the disposition of the article has been improved, its comprehensive nature has
been established with the use of dogmatic, logical and grammatical methods. For the first time the proposal to
delete such a form of an action as evasion of parents from maintenance of minors or disabled children who shall be
maintained by them has been argued. The substantiation of the need for exclusion of malignity as an element of
this act from Article 166 of the Criminal Code of Ukraine has been improved. In order to avoid unreasonable
extension of criminalization of the researched action, it has been proposed to supplement the disposition of the
article with a reference to the bad faith attitude of the perpetrator towards a duty of care. This crime and related
criminal offenses, provided for by Articles 119, 120, 126-1, 135, 137, 164, 167 of the Criminal Code of Ukraine, have
been distinguished with the use of comparative and legal as well as systematic and structural methods, the issues
related to their classification, in particular, their aggregate characterization have been solved. For the first time the
arguments concerning a lack of any grounds for classification of such actions as cruel treatment, abuse of rights,
application of physical punishment, physical or mental violence etc.
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KBasmigikanis: x.0.u., c.z., 12.00.08



InenTudikarop ORCID ID: 0000-0003-0593-1632
JoparkoBa iHdpopmamnist:

IloBHe HaiMeHYBaHHSI IOPHUAHUYHOI 0COOHM: HayKoBO-IOCiIHWI iIHCTUTYT BUBYEHHS TPOGIIEM

3JI0YMHHOCTI iMeHi akagemika B. B. Cramnca HanioHanbHOI akageMii IpaBOBUX HayK YKpaiHU
Kopg, 3a €IPIIOY: 23464860

Micue3HaxoaKeHHS: By [Tymkincebka, 6y1. 49, Xapkis, Xapkicbkuii p-H., 61002, Ykpaina
dopma BracHOCTI: JlepxaBHa

Cdepa ynpaBiiHHS: HaujonasnpHa akazemis IpaBoBUX HayK YKpaiHu

Inentudikarop ROR:

PeuenseHTu

BaacHe IlpizBume Im's I10-6aThKOBI:
1. leniTbko Muxaityio BanepinoBuy

2. Muhaylo V. Shepitko

KBaJIi(l)iKaILiﬂ: I. 0. H., CTapLIMI HAYKOBUI CIiBPOGITHUK, 12.00.08
InenTudikarop ORCID ID: 0000-0002-7164-8037
JoparkoBa iHdpopmamnist:

IloBHe HaliMeHYBaHHSI IOPHUAHUYHOI 0COOH: HaujonanbHuil opuaraHuil yHiBepcuTeT imeHi SIpociasa
Mypporo

Kopg 3a €IPIIOY: 02071139

Micue3HaxoaKeHHS: ByJ1. [TymkiHncebka, 6y, 77, Xapki, XapkiBcbkuii p-H., 61024, Vkpaina
dopma ByacHOCTI: [lepxasna

Cdepa ynpaBriHHS: MiHicTepCcTBO OCBITH | HayKK YKpaiHu

InenTudikarop ROR:

BaacHe IlpizBume Im'st I10-6aThKOBI:
1. lleByeHko €Brex BanepinoBuy

2.Yevgen V. Shevchenko

KBasigikanis: . 1. 1., 12.00.08

InenTudikarop ORCID ID: 0000-0001-7072-8505
JoparkoBa iHdpopmamnist:

IloBHe HaliMeHYBaHHSI IOPHUAHUYHOI 0COOHM: HaujoHanbHuil opuavuHMil yHiBepcuTeT imeHi SIpociasa
Myzporo

Kopg 3a €IPIIOY: 02071139
Micue3Haxoa>KeHHS: ByJ1. [TymkiHcebKa, 6y, 77, Xapki, XapkiBcbkuii p-H., 61024, Vkpaina

dopma ByacHOCTI: [lepxasna



Cdepa yIIpaBJIiHHﬂ: MiHicTepcTBO OCBiTH 1 HayKU YKpaiHu

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZOMOCTi
BsiacHe IIpi3Buie Im'sa ITo-6aTbKOBI
TOJIOBH pajgu

Byache IlpizBuie Im's ITo-6aTbKOBI
rOJIOBYIOYOTO Ha 3acCiiaHHi
BignoBigasbHUMH 3a HiATOTOBKY

00JIiKOBUX JOKYMEHTIB

Peectpartop

KepiBHuk Bigainy YKpIHTEI, mpo €
BiZIIOBiZaJIbHUM 32 peECTpallil0o HAyKOBOi

OisSIIBHOCTI

Hemunona JlrogMuna MukosaiBHa

Iemunona JlrogMuiia MukosaiBHa

Jlen6a Jlrommuia BacumiBHa

VkpIHTEI

IOpuenko TeTsHa AHaTOJiiBHA



