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BOOCKOHAJICHHS

2. Commencement of proceedings in cases of criminal offenses: current procedure and lines of improvement

Pedepar:

1. Inceprarist Ha 30,00YTTSI HAYKOBOT'O CTYIIEHS KaHJWATa IPUANYHUX HAyK 3a crieljanbHicTio 12.00.09 -
KpPUMiHaJILHUI IIPOLEC Ta KPUMIHAJIICTHKA; CY[0Ba €KCIIEPTH3a; ONEPATUBHO-PO3IIYKOBA Ais/IbHICTh. — AKafieMid
anBokatypu Ykpainu, Kuis, 2017. Y gucepralii o6rpyHTOBaHiI IPOIO3ULii I0A0 BLOCKOHAJIEHHS METOIOJIOTIYHUX,
MIpOLEeCYaJIbHUX Ta OpraHi3aliiHMX aCIeKTiB IPOLEeAYyPH BiIKPUTTS NIPOBAJKEHHS y CIIpaBax Mpo KPpUMiHaIbHi
[IPaBONOPYLIEHHS. 30KpeMa, aBTOP [IPHUBEPTAE yBary 10 OCHOBHUX HEJ0JIiKiB YAHHOI IPOLIeIyPU MTOYATKY
pO3CiigyBaHHs i TOBOOUTS, 1110 BOHA CYIIEPEYUTh i METOMIOJIOTIYHMM HACTAHOBaM LOJ0 BUHUKHEHHS
MIPaBOBiTHOCHH, i HM3Li KOHCTUTYLIHUX 3acaj] Ta €BPONENCbKUX CTAHIAPTIB CyJOYMHCTBA. ABTOP JOBOAUTD, 10
OCKiJIbKY CJIOBO “KPUMIiHaJIbHUIN” B [TepeKJIaii 3 TaTUHChKOi MOBU O3HAYa€ “37I0YMHHUN", TO TOHATTS “KpUMiHaIbHe
IIPOBAJI’KEHHS” MaJIo 6 OyTU 3aMiHEHe Ha “IIPOBA/I’)KEHHS y CIIPaBax PO KPUMiHabHi paBonopyueHHs”. OCKiIbKU
3acaza nmybJivyHOCTI IOMUPIOETHCS HA BCi CTaAii CyJOUNHCTBA, TO 6yJ10 6 MpaBuIbHUM, 06 cT. 25 KITK

perjaMeHTyBajla He TI0YaTOK PO3CIiAyBaHHS, IO € OLHIEI0 3 Oro CTaii, a BiIKPUTTS MPOBAJI)KEHHS, SIKE €



IOPUAVYHUM aKTOM, SIKUM iHIiLIIOIOThCS ITPABOBiHOCUHY, CIIPSIMOBAHI Ha 3[1ilICHEHHS CyJOYUHCTBA Ta IIifICTaBOIO
[I0YaTKy po3ciigyBaHHs. 1o X 1o OisimbHOCTI, TOB’A3aHOi 3 Or0 BiIKPUTTSM, TO BOHA Ma€ O3HAKX CaMOCTIMHOI
CTajlii KpMMiHAJIBHOTO CYyJOYMHCTBA. OCKIJIBKY IPUBOLAMU [IJI BiIKPUTTS [IPOBAIKEHHS € JINIIE [TIePBUHHA
iH(popmallisg Ipo KpUMiHaIbHE NPABONOPYLIEHHS, TO ii OLiHKA HA IpegMeT HasiBHOCTI UM BiICYTHOCTI Yy Hill MificTaB
1151 BIIKPUTTS IPOBAJPKEHHS Majia 6 6yTy 060B’s13KOBOIO, 1 y pa3i HeoOxigHOCTi ii nepeBipky, BoHa Masna 6 6yTu
IIpOBeJieHa Y BUBHAYEHU 3aKOHOM CII0Ci0 B MeKax PO3YMHUX CTPOKiB. ABTOPOM 3aIIPOIIOHOBaHO, [I0BHOBAKEHHS
Ha BiIKPUTTS NIPOBAPKEHHS IOA0 KPUMIiHAIBHUX MIPOCTYIIKIB IIOKJIACTY HAa KEPIBHUKA CJIiIYOro MiApo3ainy, a moA0
3JI0YMHIB — Ha IIPOKYPOPA, a Jii K 1010 HE3AKOHHOT'O MOro BiIKPUTTA, TAK i BIZMOBU Y HbOMY KPMMiHai3yBaTH.
ABTOp OBOIUTD, IO Hi BUSBJIEHHS O3HAK KPUMiHaJbHOrO npasornopyienHs (cT. 25 KIIK), Hi BUusiBJieHHS 06CTaBUH,
1110 MOKYTb CBiIUMTh NP0 Horo BumHeHHs (4. 1 cT. 214 KIIK), nizcraBoto AJ1s BiTKPUTTSI IPOBAIKEHHS Y KOXXHOMY
BUIAJKy OYyTU HE MOXKE, OCKiJIbKA BOHU HE 3aBXAU € 6€33alepeyHrM CBiJUeHHSIM ITPO MOr0 BUMHEHHSL.
3arporioHOBAaHO B CTPYKTYPi BKa3aHUX IIiICTaB PO3PI3HATHA MaTepiabHO-IIPABOBUI Ta NPOLIECYaIbHUI aCIIEKTU Ta
PO3KPUTO iXHill 3MiCT. ABTOP IOBOAUTb, IO OCKIJIbKU PillleHHS 040 BIAKPUTTS IPOBAIKEHHS € TUM IOPUIUYHUM
aKTOM, SKUM iHIl{IOIOTbCS [IPABOBIGHOCHHY CIIPSIMOBAHI Ha 3[iMICHEHHS CyJOYMHCTBA Ta [IPABOBOIO MiICTaBOIO
PO3CJIIyBaHHS Ta CYLOBOTO IIPOBAI)KEHHS, TO BOHO [IOBMHHE BiNnoBigaTtu BuMmoram 4. 3 cr. 110 KIIK, 3rigHo 3 sxoto
pillIeHHS CJIiTYOro Ta IPOKypopa yXBalIOIThCs Y PopMi moctaHoBuU. KiltoyoBi €j10Ba: IPOBAIKEHHS Y CIIPaBi MIpo
KpUMiHa/IbHE NIPaBOIOPYIIEHHS, JOCYLO0BE PO3CilyBaHHS, OPUIUIHUI (aKT, [IpoLecyasbHe pillleHHs,

MaTepiasbHO-TIPABOBI Ta IIPOLECyalbHi MiICTaBU.

2. Thesis for a Candidate Degree in Law Sciences with a specialization in 12.00.09 - Criminal Procedure and
Criminalistics; Forensic Examination; Operational Investigations. - Academy of Advocacy of Ukraine, Kyiv, 2017.
The thesis substantiates the proposals on the improvement of the methodological, procedural, and organizational
aspects of the procedure for commencement of proceedings in cases of criminal offenses. In particular, the author
draws attention to the main drawbacks of the current procedure for commencement of the investigation and
justifies that it contradicts both methodological guidelines for the emergence of procedural legal relations, and a
number of constitutional principles and European standards of justice as well. The author justifies that as the word
“criminal” in Latin means “criminous”, the term “criminal proceedings” should be replaced with the term of
“proceedings in cases on criminal offenses”. Since the principle of publicity extends to all stages of legal
proceedings, it would be correct for Art. 25 CPC to regulate the commencement of the proceedings, not the
investigation as one of its stages, which is a legal act commencing legal relations aimed at conducting judicial
procedure and constitutes grounds for commencement of an investigation. As for the actions connected with its
commencement, it has signs of independent stage of criminal proceedings. Since the primary information about a
criminal offense constitutes the grounds for commencement of proceeding, then, the assessment of the existence
or absence of grounds for commencement of the proceedings would have to be mandatory, and if there is a need
for verification, it should be carried out in a manner determined by law within a reasonable time. The author
proposes to distinguish the powers to commence the proceedings for the criminal offences to the head of
investigation authority, and for the crimes to the prosecutor, and to criminalize actions for ist illegal
commencement as well as refusal to commence it. The author argues that neither the detection of signs of a
criminal offense (Article 25 of the CPC) nor the identification of circumstances that may indicate his commission of
the same (Article 211 CCPC.1) in each case can constitute the reason for commencement of proceedings, since they
can not be always the indisputable testimony to its commission. It is proposed in the structure of the mentioned
grounds to distinguish the material and legal and procedural aspects and their content is disclosed. The author
argues that as the decision of the commencement of proceedings is a legal act that initiates the relationships
aimed at the administration of justice and legal basis of the investigation and judicial procedure, then, it must
comply with the requirements of Part 3, Art. 110 CPC, according to which the decisions of the investigator and the
prosecutor are taken in the form of a decision. Key words: proceedings in a case on criminal offense, pre-trial
investigation, legal fact, procedural decision, substantive and procedural grounds.
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