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Pedepar:

1. luceprauis MiCTUTh KOMIIJIEKCHUI aHAaJIi3 TEOPETUYHUX i IPAKTUYHYX [TUTAHb PETYII0OBAHHS BiITHOCHH
MiXKHapopHoro ¢ppaHyan3uHry. Y gucepralii IpoaHasizoBaHO iCTOPHYHI IepelyMOBU BUHUKHEHHS I Cy4aCHOro
PO3BUTKY ppaHUYalBUHTY (MIKHApOLHOTO (PpaHYai3MHIY), LOCIIIPKEHO MIPOLeC CTAHOBJIEHHS [IPAaBOBOTO
peryJiloBaHHs 10roBopy GpaHYai3uHTy B3araji i JoroBopy Mi>XHapoAHOro ¢ppaHYai3uHIy 30KpeMa B IPABOBUX
CHCTEeMax 3arajlbHOro0 i KOHTUHEHTAJIbHOTO ITpaBa. JleTaspHUi aHasi3 IpaBoBoi Npupoy GpaHyali3uHTy B
MI’)KHapOJHOMY IIPMBAaTHOMY IIPaBi 1aB 3MOTY BUSIBUTH XapaKTEPHI O3HAKY BiTHOCUH Mi>XKHapOJIHOTO

¢dbpanyan3uHry. Kiro4oBoo YaCTUHOIO OOCTIPKEHHS € NeTaJbHUH aHasli3 0CO6IMBOCTEH CTAHOBJIEHHS Ta



(yHKILIOHYBaHHS BiJHOCMH MDKHApOAHOro ppaHyaii3uHry. Y po60Ti apryMeHTOBAaHO HEOOXiJHICTh BUOKPEMIIEHHS 3
eTalliB yKJIaZaHHs JOroBOpy MbKHaponHoro ¢dpaH4yai3uHry: 1) 3BepHeHHs GpaH4aiisi i3 IpoIo3ullieio Ta pO3KPUTTSI
dpanyanzepom iHpopmarii npo ppanusy; 2) GopmyBanHs ppaHyaiizepom Ta ppaHyaisi 3MiCTy JOroBopy; 3)
VKJIaJaHH$1 JOTOBOPY MIDKHApOIHOTO (PpaH4ai3uHry. Y IUCEPTalii JaHO IPaBOBE BU3HAYEHHS IIOHSTTSI IOTOBOPY
MDKHapOJHOro GppaHyai3uHry, Mif SKUM CJIifl PO3YMiTU 30BHIIIHbOEKOHOMIUHUI OTOBIip (KOHTPAKT), CTOPOHU
sKoro - ¢ppaHyaiizep i ppaHyaiisi, MOB'sI3aHi 3 TPAaBOBUMHU CUCTEMaMU JBOX 4K Gijblile iepsKaB IIPaBoM, 110 OyJI0
00paHO HUMU SIK 3aCTOCOBHE B [JOTOBOPI, 4/ [TPaBOM BU3HAUYE€HUM 3aKOHOZABLEM Y Pasi BilCyTHOCTI BUOOPY NIpaBa
CTOPOHAMU JIOTOBOPY, 4X IIPABOM HaMO6i/IbII TICHOTO 3B'SI13KYy 3 IOTOBOPOM, JOMOBUJIMCh IIPO IIJIaTHE NepeaHHs
KOMILJIEKCY BUKJIIOYHMX IIPaB Ha 00'€KTY iHTeIeKTyalbHOI BJIaCHOCTI Ta 00'€KTU iHAMBiAyani3alii ToBapis Ta nocayr
IIPaBOBOJIOJi/IbLIS], BKJIIOYAIOUY 3aXUIIEHI 11 He3axUlleHi 00'eKTH iHTeIeKTyaaIbHOI BJIJaCHOCTI, Ha IEBHUI CTPOK [1JIs1
30ibIIE€HHS (PpaHyYaii3€pOM CBOEI IIPUCYTHOCTI HA PUHKY iHIIOI I€P>KaBU MIJIIXOM MPOAAKY TPOAYKTY / HaJaHHS
nocJyr / BUpOGHUILTBA TOBAPIB 3a TEXHOJIOTi€l0 (paHyai3epa Ha BU3SHAYEHUX Y 10roBopi ymoBax. [IposeneHe
IocimkeHHs BUAiB i knacudikauiit ppanmus i ppaHyaii3vHIy 3yMOBUJIO BilHECEHHS JO iCTOTHUX YMOB JI0TOBOPY
MiKHapOoHOro ppaHyan3uHry Takux, sK: 1) icTOTHI yMOBY, IpUTaMaHHi BCiM 30BHIIHBOEKOHOMIYHMM JOTOBOPaM
(koHTpakTam); 2) KBaIiQiKyo4i iCTOTHI YMOBH, 110 BiIPi3HAIOTh JOTOBiP MiXKHAPOJHOTO (PPAHYAN3UHTY Bif CXOKHUX
IIOTOBOPIB (IIpeIMeT LOrOBOPY, OCHOBHI IIpaBa i1 000B'sI3KM CTOPIH (IOTrOBipHi Ta IOCTAOrOBipHi)) PO CIIPUSHHS
dpanyaisi 3 60Ky ppaHyaiizepa B oprasisaljii i1 BeJjeHHi ClipaBy; 0COOJIMBOCTI BUIJIATU BUHAaropoay ¢ppaHyansepy,
IIPO KOHTPOJIb SIKOCTi TOBapiB (POOIT, OCIYT), 0A0 30€peXeHHs KOHPiNeHIINHOCTI, 0OMEeXEHHS KOHKYPEHLii,
nepeBakHe MpaBo (PpaHyaii3i Ha YKIIAJIEHHS HOBOTO I0rOBOPY, O0OB'SI3KM CTOPIH MicJIst 3aKiHY€HHs1 / PO3ipBaHHs
IIOTOBOPY); 3) OJATKOBI iCTOTHI yMOBH, 110 BUIVIUBAIOTh 3 BULLy JOTOBOPY MXKHApOHOro GpaHyai3uHTy
(exCKJII03UBHICTb, BUBHAUEHHS TepUTOpii). [IpoBesieHo aHali3 MaTepialbHO-IIPaBOBOr'O PEryJI0OBaHHS
MDKHapOJHOro ppaHyaii3uHry pisHUX KpaiH, KU1 IjaB 3MOTy 3'ICyBaTH, 110 [AJis1 JOKTPUHU i 3aKOHOJABCTBA y cdepi
MIPaBOBOI peryiamenTallii ppaHYai3MHTOBUX BiTHOCUH ChOTOJEHHS XapaKTEPHOIO 03HAKOIO € 1OTO
(dparmeHTapHicTh, pakTUYHA BifICyTHICTh CIeLliaJIbHUX HOPMATUBHO-TIPABOBUX aKTiB (3aKOHIB IIPO (ppaHyYail3nHT),
IOCUTb cj1abKe iHCTPYMEHTa/IbHE HAallOBHEHHSI BXXE iCHYIOUMX aKTiB KOHCTPYKLiSIMU YHI(iKOBaHMX MaTepiajbHO-
IIPAaBOBUX HOPM, 110 PETyJIIOTh BiTHOCUHU (PPaHYAN3UHTY (MiXKHAPOLHOTrO (paHYai3UHTy). 3a TAKUX YMOB
CTOPOHU 3BEPTAIOTHCS [0 aKTiB, TUIIOBUX KOHTPAKTIB, PEKOMEHALliN, YXBAJIEHUX MIP)KHAPOJHUMU €KOHOMIYHUMU Ta
iHIIMMU HEypsIOBUMMU OpraHisallisimMy, aconjalismu, pegepauismy, o Bifo6pakaloTh 3arajbHi IPUHLMINY [TpaBa
4y paBoBi 3BMYai. ¥V nucepraii 3'1coBaHo, 110 3MilllyBaHHS IPABOBOI NPUPOAU ABOX TUIIB BiIHOCHH —
(dpaHyaii3MHTOBYX Ta KOMEPLINHOI KOHIIeCIi, SIKi He € iTeHTUYHUME, CTBOPIOE IEPEIIKONY B YKIaJaHH] JOTOBOPIB
MiXXHapoHOro GppaHyal3uHIy SIK 17151 HalliOHaJIbHUX, TaK i 1151 iIHO3EMHUX Cy0’eKTiB MignpueMHuLTsa. s
€(eKTUBHOTO [TPAaBOBOT'O PETYJIOBAHHS BiTHOCMH MI>KHApOLHOTrO (ppaHYai3MHIY K BilHOCHH 3 iHO3€eMHUM
€JIEMEHTOM 3alIPOIIOHOBAHO PO3POOUTHU Ta JOIIOBHUTH NPOEKT 3aKOHY YKpainu «IIpo (ppaH4ail3uHr» CreliaJlbHuUM
poszinom «MixkHapoIHUM QppaHyYail3uHI», 10 33 CBOEIO IIPaBOBOIO IPUPOJOI0 OyAe MiCTUTU MaTepialbHO-IIPABOBI

HOPMH MI>KHapOZHOTO IIPMBAaTHOrO IIpaBsa.

2. The dissertation contains a comprehensive analysis of theoretical and practical issues of regulation of
international franchising relations. In the dissertation the historical prerequisites of origin and modern
development of franchising (international franchising) are analyzed, the process of formation of legal regulation of
franchising agreement in general and agreement of international franchising in particular in legal systems of
common and continental law is investigated. The detailed analysis of the legal nature of franchising in private
international law has revealed the characteristic features of international franchising relations. The key part of the
study is the detailed analysis of the peculiarities of the formation and functioning of international franchise
relations. The paper argues for the need to distinguish 3 stages of concluding the international franchise
agreement: 1) requesting with the proposal by the franchisee and disclosing information about the franchise by the
franchisor; 2) formation of the content of the contract by the franchisor and the franchisee; 3) concluding the
international franchise agreement. The dissertation provides the legal definition of the concept of the international
franchise agreement according to which it is a foreign economic agreement (contract), the parties of which - the
franchisor and franchisees - are related to the legal systems of two or more states by the law chosen by them as



applicable in the contract or law determined by the legislator in the absence of a choice of law by the parties of the
contract, or the law which has the closest connection with the contract, agreed on the paid transfer of the
complex of exclusive rights to the objects of intellectual property and objects of the individualisation of goods and
services of right holder, including protected and non-protected objects of intellectual property, for a certain
period of time to increase the franchisor's presence in the market of another country by selling the goods /
providing services / producing the goods by the technology of the franchisor under the terms specified in the
contract. The study of types and classifications of franchises and franchising, led to the classification of essential
conditions of the international franchise agreement as follows: 1) essential conditions inherent in all foreign
economic agreements (contracts) (subject of the contract, payment terms, the law of the country applicable to the
contract, protective reservations and protection , the liability of the parties, the term of the agreement, etc.); 2)
qualifying essential conditions that distinguish the international franchise agreement from similar agreements
(subject matter of the contract, fundamental rights and obligations of the parties (contractual and post-
contractual), on the franchisor's assistance to franchisee in organizing and conducting business, peculiarities of
payment to the franchisor, control quality of goods (works, services), privacy, restriction of competition, pre-
emptive right of the franchisee to conclude a new contract, obligations of the parties after the termination /
termination of the contract), 3) additional essential conditions, arising out of the type of international franchising
contract (exclusivity, the definition of territory). The analysis of substantive legal regulation of international
franchising of different countries has made it possible to find out that the doctrine and legislation in the field of
legal regulation of franchise relations today are characterized by its fragmentation, the actual absence of special
legal acts (franchise laws), instrumental filling of already existing acts with the constructions of unified substantive
legal rules governing franchise relations (international franchising). In such circumstances, the parties shall refer
to acts, model contracts, recommendations adopted by international economic and other non-governmental
organizations, associations, federations, which reflect the general principles of law or custom. On the basis of a
careful analysis of the conflict-of-law regulation of international franchising of different countries of the world, it
is substantiated the feasibility of introducing in the legislation of Ukraine a special conflict of law regarding the law
applicable to the agreement in the absence of the consent of the parties on the choice of law, and therefore
proposed to amend Article 44 The Law of Ukraine "On Private International Law" paragraph 24 in the following
wording: "franchisees - under a franchise agreement".
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