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Pedepar:

1. HaykoBa HOBM3HA AMCePTAallii BU3HAYAETHCS TUM, 110 BOHA € [IEPIINM KOMIJIEKCHUM MOHOTpaQiuHUM
IOCJIiIKEHHSIM NPo6JIeM peaidalii IPUMHLMITY He3aJIeXHOCTI OpraHisalii Ta AisiIbHOCTI iHCTUTYTY aIBOKAaTypH SIK
OCHOBOIIOJIOXKHOI YMOBU 3a0e3leuyeHHs] KOHCTUTYLiMHOI PpyHKLiI HanaHHs [TpodeciiiHoi mpaBHMUYOI JOIIOMOTY B
YkpaiHi. Po3po6sieHO HOBUIT KOHLENTYaJIbHUM MiXi[ 00 BU3HAUYEHHS CYTHOCTI Ta CTPYKTYPHU IPUHLUITY
HEe3aJIeXKHOCTI alBOKaTypH, SIKUM MPONOHYETHCS PO3IJISAATH SIK KOMILJIEKCHY KaTEeropilo, o SIKOi BXOIATD 5K
He3aJIeXXHICTh OpraHizauii iHCTUTYTY alBOKaTypy, TaK i He3aJIe>KHICTh aiBoKaTa y MpodeciiHil [isIbHOCTI.
HesanexHicTb oprasisatii i ZisIJIbHOCTI afjBOKaTyPH PO3IJISLAETHCS SIK MHOTOTPAHHA KaTeropid, sika OJHOYacCHO € i
IIPUHLUIIOM, i IPaBOM, i 0O0B'SI3KOM aIBOKATA, i IK KOXKHE IIPaBo (IPMHLIMI) Ma€ HU3KYy FapaHTill 1oro JOTpPUMaHHH,
BCTAaHOBJIEHUX B 3aKOHi. JJOBOIUTBCS, 10 aABOKATCHKY HisJIBHICTD CJIiM BiIPI3HSTH Bifl LisSIbHOCTI aIBOKATypu Yy

3B'S13KY 3 BiIMiHHICTIO Cy6'€KTHOrO CKJIaZy i CIIPSIMOBAHOCTI IUX BUAIB IisIZIbHOCTI, B 3B'SI3Ky 3 YUM HOPMU 3aKOHY



Ykpainu «IIpo afiBOKaTypy Ta aIBOKATCbKY [isi/IbHICTb» OTPEOYIOTh YTOUHEHHS 3 TOYKU 30py HEOOXiAHOCTI
IvdepeHLifioBaHOrO MiIX0y [0 3aKPillJIeHHS IPUHIUIIB He3aJIeKHOCT] iHCTUTYTY aiBOKATypH Ta HE3aJIeXHOCTi
aJBOKata y npodeciiiHiil AisIbHOCTI. AHai3yI0ThCS IPOOJIEMU B3a€EMOBITHOCHH aJJBOKATYPH i Jep>KaBu sIK
OCHOBHOTO Cy0’eKTa 3ab6e3MedeHHs He3aJIeXKHOCT] afiBOKATypH; 3alIpOIIOHOBAHI HOBI MiIXOAY Ta NPUHIUIN
B32€MOIii aABOKATYypHU Ta Aep>KaBy, 06YMOBJIEHI HEOOXiTHICTIO KOHCOMiAAMii 3yCuib y BUpilIeHHi CIiIbHOI MeTH —
3aXMCTY IIPaB Ta 3aKOHHUX iHTepeciB 0cobu. JJoBOIUTHCS, 110 HEe3aJIeXHICTb alBOKaTypH, SIK i Oy[Ib-5SKOro
Iep>KaBHOTO YU 'POMAJICbKOTO iHCTUTYTY, HE MOKe OyTH 6€3MEXKHOI0. Pa3oM 3 TUM, MeXi BTPY4YaHH I€P>KaBU B
IisIIbHICTb aBOKATypy MOBUHHI 6YTY MaKCUMaJIbHO 3BY>KeHi. OGIPYHTOBAHO HEOOXiHICTb BHECEHHS 3MiH 0 CTaTTi
131-2 KoHctuTyuii YkpaiHu y yacTuHi 3a6e3redeHHs BilIoBiaJIbHOCT] Jep>KaBu 3a IOPYLIEHHS KOHCTUTYLIFHOTO
IIPUHLUITY He3aJIeXXHOCTIi afBokaTypu. Ha 3aKkoHOIaBuOMY PiBHI IIPOIIOHYETHCSI BCTAHOBUTH O00B'I30K 3aKOHOZABLIS
HaIpaBJIsITU aBOKATypPi Ha NIEPEBipPKy (€KCIePTU3Y) IPOEKTU 3aKOHIB, 1I0 CTOCYIOThC ii Oprasisanii Ta 4isiyibHOCTI,
IO BiJ[IOBiZaTUMe MDKHApOIHIM cTaHAapTaM (PyHKLiIOHYBaHHS LIbOTO IIPAaBO3aXUCHOTrO iHCTUTYTY. 3HAaYyHa yBara y
poOOTi npupineHa LOCiI)KeHHIO eJIEeMeHTIB CUCTEMU rapaHTiil He3aJIeXKHOCTi aJjBoKaTa y podeciiiHiil [isibHOCTI,
BiATIIOBiIHO [0 Ki1acu@ikalii, sKa npeAcTaBjeHa 3aKpillJIeHUMU B 3aKOHI IPUBiessMU, iIMyHiTETaMU Ta 3a00pOHaMU.
Koskna rapaHTis - iMyHITET pO3IJIIHyTa OJUCEPTAHTKOIO K 3 [TO3MLii iCHYI0Y0Tr0 HayKOBOTO MiIX04y, TaK i B CBIiTJI
IIPOTIO3MLIiH, IO MIiCTATh HOBI iflei o0 iX MoJanbIIoro po3BUTKY Ta 3abe3nedyeHHs. Ha nifmcrasi aHami3y HayKoBoO1
JliTepaTypu 3 BiAnosigHoOi mpobaeMaTrKy, MaTepiajiB ajBOKaTChKOI IIPAKTUKY i JaHUX, OTPMMaHUX aBTOPKOIO B XOJi
nposefieHoro onutyBanHs 300 agBokaTiB, AM(PEPEHLIIOI0THCS BUNIAAKU BTPYYaHHS i BUIIAAKHY IIE€PEMIKOIKAHHS
aJIBOKATChKil IisIIBHOCTI, SIKi Hal6inbLI 9acTO 3yCTPivaloThCs HA MPAKTUL], HABOAUTHCS] BUBHAYEHHS LIMX KaTETroPiil.
CdopmysiboBaHa HM3KA 3MiH Ta JONIOBHEHB 10 3akoHY YKpainu «IIpo afiBoKaTypy Ta afiBOKATChKY AisyIbHICTEY, KITK
Ykpainu mog0 3MilJTHEHHS rapaHTiil He3aJeXXHOCTI afBoKaTa y Npo@eciiiHill fisnbHOCTI. 30KpeMa, IPOIOHYETHCS
3aKpilUTYU HACTYIIHI [10JI0>KEHHSI: 1) KOIisl IOBiIOMJIEHHS aIBOKATa IIPO Mif03Py Y BYMHEHH] KPUMiHAJILHOTO
[IPaBOTIOPYLIEHHS [TOBMHHA OJJHOYACHO BPYYaTHUCSI [IPECTaBHUKY Paiu aJlBOKATIB peTioHy; 2) 3aTpMMaHHs aiBOKaTa
i moB’a3aHi 3 MM OCOOUCTUI OOLIYK Ta OIJIs], HOTo peyeil, a TAKOX PO3IJISL], KJIIOIOTaHHS IIPO 3aCTOCYBaHHS
3an06KHOrO 3ax0fy 100 afBOKaTa 3MiICHIOETbCSl Y IPUCYTHOCTI Ta 3@ Y4aCTi YITOBHOBAXXEHOTO NPEICTAaBHUKA
pazy aiBOKATIiB pPerioHy; 3) LOKasH, Mo 6y OTPMMaHi B XO[Ii OIIepaTUBHO-PO3LIYKOBUX Ta CJITUUX IIill CTOCOBHO
aJiBOKaTa, € HeJlONYCTUMUMU Y KPUMiHAJIbHOMY IPOBAJKEHHI 3a Mi03p0I0 YM OOBMHYBAYEHHSIM HOTO KIIiEHTA; 4)
3a00pOHsIEThCS 36€piraHHs Ta NoMKUpPeHH iHdopMauii oo (akTy Ta 3MiCTy CIiZIKyBaHHS aIBOKATa 3 KJIiEHTOM; D)
IIpO MPOBEIEHHS CIIiLYO] [ii Y KpUMiHAJIbHOMY IIPOBAPKEHHI 1010 a[iBOKATA MOBINOMIISIETHCS NIPELNCTABHUK PallU
aJIBOKaTiB PETiOHY.

2. The dissertation's scientific novelty is determined by the fact that it is the first comprehensive monographic
study of the implementation of the principle of organization and activities' independence of the Bar as a
fundamental condition for ensuring the constitutional function of providing professional legal assistance in
Ukraine. A new conceptual approach to defining the essence and structure of Bar's independence principle is
proposed. It is argued to be considered a complicated category, which includes both the Bar's independence and a
lawyer's independence in professional activities. The independence of the organization and activity of the Bar is
considered as a multifaceted category, which is both a principle, a right, and a duty of an advocate, and as each
right (principle) has several guarantees of its observance established by law. It is proved that advocacy should be
distinguished from Bar's activity due to the difference in the subject composition and direction of these activities,
thus, the provisions of the Law of Ukraine " On the Bar and Advocacy" need to be clarified in terms of the need for
a differentiated approach to consolidate the principles of independence of the Bar and the independence of an
Advocate in professional activities. The problems of the relationship between the Bar and the State as the main
subject of ensuring the independence of the Bar are analyzed; the new approaches and principles of interaction
between the Bar and the State are proposed, due to the need to consolidate the efforts to address a common goal -
to protect the rights and legitimate interests of the individual. It is proved that the Bar's independence, like any
other state or public institution, cannot be unlimited. At the same time, the limits of State intervention in the
activities of the Bar should be as narrow as possible. The necessity of amendments to Article 131-2 of Ukraine's
Constitution in terms of ensuring the responsibility of the State for violating the constitutional principle of



independence of the Bar is substantiated. At the legislative level, it is proposed to establish the legislator's
obligation to send the draft laws concerning organization and activities to the Bar for review (examination), which
will meet the international standards of the functioning of this human rights institution. Considerable attention is
paid to studying the elements of the system of guarantees of independence of an advocate in his professional
activity, according to the classification, which is represented by the privileges, immunities, and prohibitions
enshrined in law. Each guarantee - immunity is considered both from the standpoint of the existing scientific
approach and in the light of the new ideas concerning their further development and maintenance. Based on the
scientific literature analysis on relevant issues, materials of legal practice, and data obtained by the author during
the survey of 300 lawyers, the most common cases of interference and obstruction of advocacy are identified, and
the definitions of these categories are provided. Several amendments and additions to the Law of Ukraine "On the
Bar and Advocacy", the CPC of Ukraine on strengthening guarantees of independence of an advocate in
professional activities are proposed. In particular, it is proposed to enshrine the following provisions: 1) a copy of
the advocate's notice on suspicion of committing a criminal offense must be simultaneously handed to a
representative of the Bar Council of the region; 2) detention of an advocate and related personal search and
inspection of his belongings, as well as consideration of a request for the application of a restraint measure against
an advocate shall be carried out in the presence and with the participation of an authorized representative of the
Bar Council of the region; 3) evidences obtained in the course of operative-search and investigative actions against
an advocate are inadmissible in criminal proceedings on suspicion or accusation of his client; 4) it is prohibited to
store and disseminate information on the fact and content of the advocate's communication with the client; 5) a
representative of the Bar Council of the region shall be notified of the investigative action conduction in criminal
proceedings against the advocate.
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