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1. Inceprariis sBJIsie COO0I0 NEPIIE KOMILJIEKCHE IIOPiBHAJIBHO-IIPABOBE Y HayLi KPUMiHAJIBHOTO IIPOLLECYAJIbHOTO
npaBa YKpaiHu JOCIiIKeHHs pillleHb BEPXOBHUX CY/iB YKpaiHM, IeIKUX KpaiH AMepuKky Ta €Bpasii, 110 MalTh
npeLeneHTHUN xapaKkTep, Ha IIpeJMeT IIPaBOBOrO BU3HAUYEHHS iX MeX Aii B KpuMiHaIbHOMY IpOBalKeHHi (11if, yac
IOCYJ0BOTO PO3CJlilyBaHHS Ta CYJ0BOrO PO3IJIy KpPUMiHA/IBHUX CIIPaB). ABTOp, Ha MiiCTaBi aHali3y BITYN3HSIHOTO
Ta iHO3€MHOr0 3aKOHOJABCTBA BM3HAUMB MiClle, POJib Ta (PYHKLIi CyAy HaMBUILOI iHCTaHLii B CUCTEMI 3arajJlbHAX
Cy[IiB 3 pO3TJIsly KPMMiHaJIBHUX TPOBAIKeHb YKpainu, Benukoi bpurasii, [Tonbmi, Kasdaxcrany, Pymysii, CIIA,
®panuii Ta ®PH. ABTOp, BU3HAYal0YM OCHOBHI CIIOCOOY PO3B'sI3aHHSI BEDXOBHUMMU CyZlaMU, SIK CyJlaMU I1paBa,
«MIPVHLMIOBUX [IATAHbY», <IIUTAHb CYCIiJIbHOTO 3HAYE€HHS», <IIUTaHb 3aTaJIbHOAEP>KAaBHOTO 3HAUEHHS», «BUKJIIOUHUAX
IIPABOBUX MPOGJIEM» 3arajloM — IUTaHb NPaBa (IPABOBUX MUTaHb), IPUXOJAUTh 10 BUCHOBKY, 110 BOHU iCHYIOTb Y

IBox popmax: 1) cymoBiii Ta 2) 1o3acyzoBii, sIKi CBOEI0 Yeprol OXOIUIIOITh Pi3Hi mpouenypu. 3oKkpema, 1o



CYZ,0BOTO CIIOCO6Y 3aJIEXKHO BiJ] KpaiHu aBTOPOM BilHeCeHi Taki mpouenypu sik: 1) ciip npo npaso; 2) BU3Ha4€HHS
IIpaBa; TOAI SIK JO [103aCyL0BOro: 1) 3BepHEHHS CyJaMy HUKYMX iHCTaHLIN 10 Ccyny KacauiHoi iHcTaHLii 3a
OTPUMAaHHSIM BUCHOBKY 3 IIMTaHHS ITPaBUJIbHOTO 3aCTOCYBaHHSI / TJIIyMauy€HHs] HOPM I1paBa; 2) 3aciflaHHs IIJIEHyMY
BC. locigKeHHs MICTATDL aHaui3 728 pilleHb BEPXOBHUX CY[iB Bennkoi bpuranii, [Tosbmi, Kazaxcrani, PymyHii,
CIIA, ®panuii, PPH Ta Ykpainu, Ha nigcrasi SKOro aBTOpom cpopMyibOBAaHO OCHOBHI (POPMU BUPAKEHHS Ta
BHMMOTIU JI0 3MICTY i CTPYKTypH IIpelieleHTHOI IPaKTUKY BEPXOBHUX CyiB. He AuBsuMCh Ha TOU axT, 110 B YKpaiHi
3TiIHO 3 MOJIOKEHHSIMU IIPOLIECYAJIbHOTO 3aKOHOAABCTBA €AUHOI0 (POPMOIO BUPAXKEHHS PillleHHS, SIKE MiCTUTh
BHCHOBOK 3 [IPaBOBOT0 IUTAHHS € BUKJIIOYHO [IOCTAHOBA, aBTOPOM TIi/i YaC MPOBEIE€HHS OCiIKEeHHS YCTaHOBJIEH]
BUIAIKY, KOJIM HE JIMIIE CJIiI4i, TPOKYpOpH, aABOKaTH, ajne i caMi cyanis BC mig yac NpuiHATTS CBOIX pillleHb
IIOCHUJIAIOTHCS Ha PillleHHS], sKi aHi 3a cBo€l GOPMOI0, aHi 3a CBOIM 3MiCTOM He BilI0Bial0Th IIPAaBOBOMY BUCHOBKY.
ABTOP, BUCJIOBJIIOI0YU CBOIO AYMKY 3 IbOTO IPUBOJLY, IPUMIIOB JO IEPEKOHAHHS, 10 B OCHOBI IOMUJIKOBOCT] TaKUX
CYJI>)KE€Hb JIEXXUTD HETIPaBUJIbHE TPAKTYBaHHS TAKOTO MOHATTS SIK «IIPAaBOBUII BUCHOBOK» Ta MPUPiBHIOBAHHS [0
HBOTO iHIIOTO MOHATTS — «IIPaBOBa NO3ULis». Ha OCHOBI eMIIIPUYHOrO IOCIiIKEHHS PillleHb BEPXOBHUX CYiB
pi3HUX KpaiH Ta YKpaiHu aBTOPOM BU3HAUEHO, 1110 «IIPABOBUI BUCHOBOK» Ta «IIpaBoBa no3utis» BC e
CaMOCTIiHUMU KaTeTOPisIMU Ta HE € TOTOXXHUMMU MK CO0010, HATOMICTb JIUIIE «ITPABOBUI BUCHOBOK» 30iraeTbcs i3
3araJIbHMMU O3HaKaMU KJIACUYHOTO CYJOBOTO NIPELEAEHTY. 3 METO YIOCKOHAJIEHHS BiTUN3HIHOTO 3aKOHO/IABCTBA,
CIIMPAIOYMCh HA JIOTIYHUI METO[I, B IMCEPTAallii HABEIEHO aBTOPChKE BU3HAYEHHS HACTYITHUM IIOHSTTSIM: «IIPaBOBa
nosuuis BC», «11paBoBuil BUCHOBOK». PO3IJISIHYBIIM CIIOCOOU Ta NPOLENYPU CTBOPEHHSI BEPXOBHUMMU CyAaMU
pilleHb 3 MUTaHb [TpaBa, a TAKOX iX 3MiCT Ta (POPMU BUPAKEHHS, aBTOPOM CPOPMOBAHO Kiacupikallito
NIpeLeIeHTHUX PillleHb Ta BU3HAYEHHSM Y Hill MiCIisl IPaBOBUM BHCHOBKAaM Ta MpaBoBUM no3uliisiMm BC. ABTopom
3aIIPOIIOHOBAHO CUCTEMY CTPUMYBaHb Ta IPOTUBAT CYJOBOMY aKTUBi3My 3a JJOTIOMOTOI0 BU3HAUEHHSI IIPAaBOBUX MEX
Iii pilieHb BepXOBHUX CyiB. [1il MekaMu, 10 3yMOBJIIOIOTH [il0 TPAaBOBUX BUCHOBKIB (IIPELEeIEHTIB) BEPXOBHUX
Cy[IiB, aBTOP PO3yMi€ CYKyITHICTb HOPMaTUBHO BCTAHOBJIEHUX BUMOT [0 KiHIIEBOTO PillleHHS, 1[0 MiCTUTh HOBE
IIPaBOIIOJIOKEHHS, YXBAJIEHE B KaCcalliiHOMY IIOPSAKY 3 JOTPMMAaHHSAM BiIIOBIIHOI IPOLENYPY, IKa BU3HAYAE:
cy0’eKT (CKiIaz Cy[ly) Ta 3aCTOCOBAHI HUM TEXHIKO-IOpUJIAYHi CIOCOOU MIpeLeIEHTOTBOPEHHS], 4aC BBEAEHHS B JIil0
BUCHOBKY Cy/ly, 00’'€KT (CyCIiJIbHi BiJHOCHHN), 5IKi BiH BPETyJIbOBY€, Ta IIPOCTIP, B M€Xax SIKOro 1IOMy MalOThb
HigKopATUCS. 3 OIJISIAY Ha BKa3aHe, aBTOPOM JOCIIiIPKEHHS 3alporoHoBaHo nonoBHUTH KIIK Ykpainu HoBumu
CTaTTSIMU: CT. 4344 «KomneTeHTHiCTb nasnaty, o6’egHanoi nanatu KKC BC ta BIT BC y HajaHHI IpaBOBUX
BHCHOBKIB», CT. 4421 «[IpaBoBui1 BUCHOBOK Majnaty, 06’egHanoi nmasatu KKC BC, BIT BC» ta cT. 4422 «ITopsnok
3aCTOCYBaHHS IPAaBOBOTO BUCHOBKY», CT. 4343 «IHilliloBaHHS NlepeBipKY IPaBOBOrO BUCHOBKY Ha BiJINOBIIHICTb
3aKOHY Ta BU3HAHHSA MO0 HEIICHUM» Ta CT. 4344 «Bu3HaHHS HEJiICHMM [IPaBOBOr'O BUCHOBKY 32 pe3yJIbTaTaMu
IIepeBipKU Ha BiATIOBiIHICTb 3aKOHY», a TAKOX 3aKOoH YKpaiHu «IIpo cygoycTpii i craryc cyaais» ct. 131 «Habpanns
rnocraHoBaMu BC 4MHHOCTI». ¥ pamMKax guceprayiiHoro AOCIiIKEHHs apTyMEHTOBAHO TO3ULIII0, BifIIOBIIHO 10 SIKOI
CTBOPEHHS Cy[,0BOTO NPELENEHTY Ma€ CIIMPATHCS Ha 3aCTOCYBaHHS KacCallilHUM CyIOM IOpUANYHOI TexHiku. [Ipu
IIbOMY aBTOp HaroJollye, 10 CTBOPEHHS a0 Moaudikallis IpaBoBOi HOPMU Y IIPOLECi KpUMiHAJIbBHOTO
CyIOYMHCTBA IIJISIXOM TJIyMa4yeHHsI, KOHKpeTU3allii Ta HOpMOTBOPEHHS OOMEXXEHeE IoIepeHiM a0 HACTYITHUM
BUJIOM IOPUINYHOI TEXHIKH, SIKi CBOEIO Y€Prol0 MAlOTh OOMEXYBATHCH BiAMOBIZHUMY [TPAaBOBUMU 2060 CYZOBUMU
npunvcamu (HopMamy, npasusnamu). HackpisHoto Meskelo 1J1s1 BCix eTarliB 3aCTOCYBaHHS IOPUIUYHOI TEXHIKY €
Cy0’eKTHa, sIKa B 3aJIE5KHOCTI Bif, ckiany BC, 6yne HagaBaTu pisHUI HA6ip TEXHIKO-IOPUIUYHUX KOHCTPYKLN Bif

IIPOCTOrO MTPABO3aCTOCYBAHHS JIO IPABOTBOPEHHSI.

2. The dissertation is the first comprehensive comparative legal study of the decisions of supreme courts of
Ukraine and other countries which have a precedent-setting nature, aiming to legally define their limits of action
in criminal proceedings. The author determined the place, role and functions of the highest court in the system of
general courts for criminal proceedings in Ukraine, the United Kingdom, Poland, Kazakhstan, Romania, the United
States, France and Germany. The study establishes that precedent-setting in Ukraine has a long history, with
judicial precedent being an integral part of written legislation for 800 years. The author identifies two main forms
in which supreme courts resolve issues of law: 1) judicial and 2) extrajudicial, covering different procedures. Judicial
methods include: 1) a dispute about law; 2) determination of law. Extrajudicial methods include: 1) lower courts



applying to the cassation court for an opinion; 2) the Supreme Court plenary session. The study analyzes 728
decisions of supreme courts from various countries, formulating the main forms of expression and requirements
for the content and structure of case law. The author identifies cases when not only investigators, prosecutors,
attorneys, but also Supreme Court judges themselves refer to decisions that do not correspond to a legal
conclusion. The dissertation provides the author's definitions of "legal position of the SC" and "legal conclusion”,
distinguishing between these concepts. The author's classification of precedent decisions includes divisions by:
legislation type, stability degree, legislative consolidation, mandatory nature, applicable subjects, adoption method,
and expression method. The author proposes recognizing the law-making powers of the SC and the status of its
decisions as sources of law, while suggesting a system of checks and balances to judicial activism. The limits
determining the effect of legal opinions (precedents) of supreme courts are defined as statutory requirements for
final decisions containing new legal provisions. The author considers spatial, time, subject, and subjective
boundaries of legal opinions' effects, proposing amendments to the CPC of Ukraine and the Law of Ukraine "On the
Judicial System and Status of Judges". The dissertation argues that establishing judicial precedent should be based
on legal technique with two levels: main (law-making, rule-making, specification, interpretation, law application)
and subordinate (publication, recording, systematisation, enforcement, doctrinal techniques). The creation or
modification of legal rules in criminal proceedings is limited by legal or judicial prescriptions, with the subjective
boundary providing different technical and legal constructions depending on the SC composition. The author
argues that the only possible way to record and enact judicial lawmaking acts is through official publication,
ensuring determination of their existence and enactment.
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