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2. Legal Determination of the Limits of the Supreme Court Decisions in Criminal Proceedings: a Comparative Legal
Study

Pedepar:

1. Inceprauis sBise co6010 nepiue KOMIJIEKCHE NTOPiBHSJIBHO-TIPABOBE y HayLi KpUMiHAJIBHOTO [IPOLIECYalbHOTO
npaBa YKpAiHu AOCJIIPKEHHS pillleHb BEPXOBHUX CyiB YKpaiHH, IesSKUX KpaiH AMepuky Ta €Bpasii, o MaThb
IpelLeneHTHUI XxapaKkTep, Ha IIpegMeT IIPaBOBOrO BU3HAUYEHHS iX MeX Aii B KpMMiHa/IbHOMY NIPOBAIKEHHI (Mif, yac
IOCYLOBOTO PO3CJIiyBaHHS Ta CyLOBOrO PO3IJIAAy KPUMIHAIBHUX CIIPaB). ABTOD, Ha MiCTaBi aHaJIi3y BiTYN3HSIHOTO
Ta iIHO3€MHOr0 3aKOHOJABCTBA BU3HAUMB MicClle, poJib Ta PYHKLII CyAy HaMBUILOI iHCTaHLii B CUCTeMi 3arajJlbHUX
Cy[IiB 3 pO3IJIAy KPMMIHAJIBHUX [TPOBAIKEHb YKpaiHnu, Benukoi bpurasii, [Tosbii, Kazaxcrany, Pymysii, CIIA,

®panuii Ta ®PH. ABTOp, BU3HAYaI0YX OCHOBHI CIIOCOOU PO3B'SI3aHHSI BEPXOBHUMU CyJaMHU, SIK CyJaMu 11paBa,



IPUHLMNOBUX [TUTaHb», «IIUTAaHb CYCIIiIJIbHOTO 3HAYEHHS», «IIUTaHb 3arajIbHOJIeP>KaBHOTO 3HAUYEHHS», «BUKIIIOYHUX
[IPaBOBUX IIPOGJIEM» 3arajioM — NIUTaHb [1paBa (IPaBOBUX IIUTAaHb), IPUXOAUTH O BUCHOBKY, 110 BOHU iCHYIOTb Y
IBox ¢popmax: 1) cymoBiii Ta 2) 1o3acyoBii, sIKi CBO€I0 Yeprol OXOIUIIOITh Pi3Hi npouenypu. 3oKkpema, 1o
CyJIOBOTO CIIOCO0Y 3aJI€KHO Bifl KpaiHX aBTOPOM BijHECEHi TaKi IpoLeaypu 4K: 1) ciip npo npaso; 2) BUBHAYEHHS
IIpaBa; TOJI 5K 10 N03aCYy0BOro: 1) 3BEpHEHHS CyJaMU HIDKYMX iHCTaHIN 0 CyAy KacaliiHoi iHcTaHIji 3a
OTPUMAaHHSIM BUCHOBKY 3 IIMTaHHS [TPAaBUJIbHOTO 3aCTOCYBaHHS / TJIyMauy€HHs] HOPM I1paBa; 2) 3aciflaHHs IIJIeHyMYy
BC. JocigKeHHs MiCTATDL aHasli3 728 pilleHb BEPXOBHUX CY[iB Bennkoi bpuranii, [Tosbmi, Kazaxcrani, PymyHii,
CIIA, ®panuii, ®PH Ta Vkpainu, Ha nigcrtasi SKoro aBTopom ¢popMyIbOBAaHO OCHOBHI (POPMU BUPAKEHHS TA
BHMMOTIU JI0 3MICTY i CTPYKTypH IIpelieleHTHOI IIPaKTUKY BEPXOBHUX CyiB. He nuBsSYnCh Ha TOU QaxT, 110 B YKpaiHi
3TiIHO 3 MOJIOKEHHSIMU IIPOLIECYAJIbHOTO 3aKOHOAABCTBA €AUHOI0 (POPMOIO BUPAXKEHHS PillleHHS, SIKE MiCTUTh
BHCHOBOK 3 ITPABOBOTO IIATAHHS € BUKJIIOYHO [I0CTAHOBA, aBTOPOM IIiJ] 4aC IPOBELEHHS JOCJiI)KEHHS yCTAaHOBJIEH]
BUIIAJIKH, KOJIY HE JIMLIE CIIifdi, IPOKYpOpH, aiBOKaTy, ajse 1 cami cynuis BC mif yac NpUNHATTS CBOIX pilllEHb
IIOCUJIAIOTHCS Ha PillleHHs], sKi aHi 3a cBoe GOpPMOI0, aHi 3a CBOIM 3MiCTOM He BiflIOBial0Th IIPAaBOBOMY BUCHOBKY.
ABTOPp, BUCJIOBJIIOI0YU CBOIO AYMKY 3 LIbOTO IPUBOLY, IPUMIIOB JO IEPEKOHAHHS, 10 B OCHOBI IOMUJIKOBOCT] TaKUX
CYJI>)KE€Hb JIEXXUTD HETIpaBUJIbHE TPAKTyBaHHS TAKOTO MOHSTTS SIK «IIPAaBOBUII BUCHOBOK» Ta MPUPiBHIOBAHHS [0
HBOTO iHIIOTO MOHATTS — «IIPaBOBa NO3ULis». Ha OCHOBI eMIIPUYHOrO NOCiIKEHHS PillleHb BEPXOBHUX CYIiB
Pi3HUX KpaiH Ta YKpaiHu aBTOPOM BHU3HAYEHO, 11O «[IPABOBUI BUCHOBOK» Ta «IIpaBoBa no3utis» BC e
CaMOCTIiHUMU KaTeToPisIMU Ta HE € TOTOXXHUMU MK CO0010, HATOMICTb JIUIIE «ITPABOBUI BUCHOBOK» 30iraeTncs i3
3arajibHMMHU O3HAaKaMU KJIACUYHOTO CYyIOBOTO NPELENEHTY. 3 METOK YAOCKOHAIEHHS BiTUM3HSIHOTO 3aKOHOJABCTBA,
CIIUPAIOYMCh HA JIOTIYHUI METO[I, B IUCEePTallii HABEIEHO aBTOPChKE BU3HAYEHHS HACTYITHUM IIOHSTTSIM: «IIPaBOBa
nozulisg BC», «11paBoBuil BUCHOBOK». PO3IJIsSIHYBIIM CIIOCOOU Ta MPOLELYPU CTBOPEHHSI BEPXOBHUMMU CyIaMU
pillleHb 3 MUTaHb [IPaBa, a TAKOX ixX 3MiCT Ta GOPMU BUPAKEHHS, aBTOPOM C(HOPMOBAHO Kracudikaiiito
NIpeLie€HTHUX PillleHb Ta BU3HAYEHHSIM Y Hill MiCIisl TPaBOBUM BHCHOBKaM Ta MpaBoBUM no3utiisim BC. ABTopom
3aIIPOINIOHOBAHO CUCTEMY CTPMMYBAaHb Ta IIPOTUBAT CYLOBOMY aKTUBI3MY 32 JJOIIOMOIOI0 BU3HAYE€HHS [IPABOBUX MEX
Iii pilieHb BepX0oBHUX cyiB. [1in MmexxaMu, 110 3yMOBJIIOIOTH [il0 TPAaBOBUX BUCHOBKIB (IIPELIE€IEHTiB) BEPXOBHUX
CyZiB, aBTOP PO3yMi€ CYKYIIHICTb HOpPMATUBHO BCTAHOBJIEHUX BUMOT [I0 KiHII€BOTO PillIEHHS, O MiCTUTh HOBE
IIPaBOIIOJIOKEHHS, YXBAJIEHE B KaCalliiHOMY MOPSAKY 3 JOTPMMAaHHSAM BiJIIIOBIIHOI IPOLEIyPY, sIKa BU3HAYAE:
cy0’eKT (CK1az Cyjly) Ta 3aCTOCOBaHI HUM TEXHIKO-I0OpUJIAYHi CIOCOOU IIpeLieIEHTOTBOPEHHS], 4aC BBEAEHHS B [Iil0
BUCHOBKY Cy/ly, 00'€KT (CyCIHiJIbHi BiIHOCHHN), 5IKi BiH BPEryJIbOBY€, Ta IPOCTIP, B MeXax SIKOro 1IOMy MalOThb
HigKopATUCS. 3 OIJISIAY Ha BKa3aHe, aBTOPOM JOCIIiIPKEHHS 3aponoHoBaHo nonoBHUTH KIIK Ykpainu HoBumu
CTaTTSIMU: CT. 4344 «KomneTeHTHiCTh nasnaty, o6’egHanoi nanatu KKC BC ta BIT BC y HanaHHI IpaBoBUX
BHCHOBKIiB», CT. 4421 «[IpaBoBuUii BUCHOBOK najyaty, o6’efHanoi nasatu KKC BC, BIT BC» Ta cT. 4422 «[lopsimok
3aCTOCYBaHHS IIPAaBOBOI'O BUCHOBKY», CT. 4343 «IHilliloBaHHS NIepEBipKY ITPaBOBOI'O BUCHOBKY Ha BilIOBIIHICTDb
3aKOHY Ta BU3HAHHS MO0 HENIICHUM» Ta CT. 4344 «Bu3HaHHS HeJiICHUM IIPaBOBOT'O BUCHOBKY 32 pe3yJIbTaTaMu
IIepeBipKU Ha BiATOBiTHICTh 3aKOHY», a TAaKOX 3aKoH YKpainu «IIpo cynoycTpiii i craryc cyanis» ct. 131 «Habpanns
rocraHoBaMu BC 4MHHOCTI». Y pamMKax gucepTauiiHOro AOCIiIKEHHS apTyMEHTOBAHO ITO3ULI0, BifIIOBIIHO 10 SIKOI
CTBOPEHHS Cy0BOTO NPELENEHTY Ma€e CIIMPATHCS Ha 3aCTOCYBaHHS KacCallilHUM CyIOM IOpUANYHOI TexHiku. [Ipu
1JbOMY aBTOp HaroJollye, 110 CTBOPEHHS ab0 Moaudikallis IpaBoBOi HOPMU Y IIPOLECi KpUMiHAJIbBHOTO
CyJIOYMHCTBA LJISIXOM TJIyMau€HHs], KOHKpeTH3allii Ta HODMOTBOPEHHS 0OMEXXeHe NoNepeHiM a60 HACTYITHUM
BUJIOM IOPUINYHOI TEXHIKH, SIKi CBOEIO YE€Prol0 MalOTh OOMEXYBATUCH BiAMOBIZHUMY ITPAaBOBUMU 260 CYIOBUMU
npunvcamu (HopMamu, npasusamu). HackpisHoto Meskelo 1J1s1 BCix eTarliB 3aCTOCYBaHHS IOPUIUYHOI TEXHIKY €
Cy0’eKTHa, sIKa B 3aJIE5KHOCTI Bif, ckiany BC, 6yne HazaBaTy pisHUI Ha6ip TEXHIKO-IOPUIUYHUX KOHCTPYKLH Bif

IIPOCTOTO IMMPABO3ACTOCYBAHHS OO IIPABOTBOPEHHA.

2. The dissertation is the first comprehensive comparative legal study of the decisions of supreme courts of
Ukraine and other countries which have a precedent-setting nature, aiming to legally define their limits of action
in criminal proceedings. The author determined the place, role and functions of the highest court in the system of
general courts for criminal proceedings in Ukraine, the United Kingdom, Poland, Kazakhstan, Romania, the United
States, France and Germany. The study establishes that precedent-setting in Ukraine has a long history, with



judicial precedent being an integral part of written legislation for 800 years. The author identifies two main forms
in which supreme courts resolve issues of law: 1) judicial and 2) extrajudicial, covering different procedures. Judicial
methods include: 1) a dispute about law; 2) determination of law. Extrajudicial methods include: 1) lower courts
applying to the cassation court for an opinion; 2) the Supreme Court plenary session. The study analyzes 728
decisions of supreme courts from various countries, formulating the main forms of expression and requirements
for the content and structure of case law. The author identifies cases when not only investigators, prosecutors,
attorneys, but also Supreme Court judges themselves refer to decisions that do not correspond to a legal
conclusion. The dissertation provides the author's definitions of "legal position of the SC" and "legal conclusion”,
distinguishing between these concepts. The author's classification of precedent decisions includes divisions by:
legislation type, stability degree, legislative consolidation, mandatory nature, applicable subjects, adoption method,
and expression method. The author proposes recognizing the law-making powers of the SC and the status of its
decisions as sources of law, while suggesting a system of checks and balances to judicial activism. The limits
determining the effect of legal opinions (precedents) of supreme courts are defined as statutory requirements for
final decisions containing new legal provisions. The author considers spatial, time, subject, and subjective
boundaries of legal opinions' effects, proposing amendments to the CPC of Ukraine and the Law of Ukraine "On the
Judicial System and Status of Judges". The dissertation argues that establishing judicial precedent should be based
on legal technique with two levels: main (law-making, rule-making, specification, interpretation, law application)
and subordinate (publication, recording, systematisation, enforcement, doctrinal techniques). The creation or
modification of legal rules in criminal proceedings is limited by legal or judicial prescriptions, with the subjective
boundary providing different technical and legal constructions depending on the SC composition. The author
argues that the only possible way to record and enact judicial lawmaking acts is through official publication,

ensuring determination of their existence and enactment.
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