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1. BusHaueHHS CyaoM eCl)eKTI/IBHOI‘O CHOCO6y 3aXUCTYy IIPUBATHOTO IIpaBa Ta iHTepecy, SIKMU He CYIIEPEYUTDb 3aKOHY

2. Court determination of an effective way to protect a private right and interest that does not contradict the law

Pedepar:

1. lucepranis CK1aAa€eThCS i3 TPHOX PO37iJiB, PO3MNOLiNEHNX HA OOUHAHIUATD MiPO3MiJiB, y SKAX PO3TJISL
POBIOYMHAETHCA 3i 3 ACYBaHHS TEOPETUYHUX ITiIXO/IB 1O PO3yMiHHS KaTeropii «eeKTUBHMIA CIIOCi6 Cy[0BOrO
3aXMCTy» y IPUBAaTHOMY IIPaBi Yepe3 PO3KPUTTS MifCTaB Ta MOPSIIKY BUSHAUEHHS CYIOM CIIOCO0Y CYZLOBOrO 3aXUCTY
MIPUBATHOTO IIPaBa Ta iHTEPECY i 3aBepIUIyeThCS OOIPYHTYBAHHSM aBTOPCHKUX MOJEse BUBHaUeHHS €(PEKTUBHOTO
3aXMCTy IPUBAaTHUX IIPaB Ta IHTEPECIB B OKPEMHUX KATErOPisX CIpaB Ha MifiCTaBi BUBYEHHS MaTepialiB pilleHb CyAiB
Pi3HUX iHCTaHIIi} LUBIIBHOI T4, B NEAKUX BUAINAAKAX, TOCIIONAPCHKOI IOPUCHVKLINA. Y niepmomMy po3zini «TeopeTuyHi

IiAX0IM OO PO3yMiHHS KaTeropii «eeKTUBHUI CIIOCi6 CyL0BOro 3aXUCTy» Y IPUBAaTHOMY IIPaBi» 3[iICHEHO



IOCJIiI)KEHHS pPO3BUTKY KaTeropii «eeKTUBHUI CIOCi6 CyL0BOro 3aXUCTy» Y IPUBATHOMY IPaBi YKpaiHu
CdopmosaHa aBTopchKa AediHilis IpaBoBoi KaTeropii «Bu3Ha4eHHs CyloM e(peKTHBHOrO CIIOCO0y 3aXUCTy» — Lie
IpoliecyasibHa Jist cyAy, 1o 3/ifCHIOETbCS Ha CTaAii NpaBoBoi KBasidikallii ClipHUX BiHOCHUH i NoJsirae B OLIiHLI
BMKJIJIEHOI y I1030Bi BUMOT'Y HA IIpeaMeT ii «e()eKTUBHOCTI» P BUPIlI€HHI NUTaHHS HAJIEXXHOCTI (a4€KBaTHOCTI)
06pPaHOro MO3UBaYEM CIIOCOOY 3aXMCTy IIPUBATHOTO TpaBa abo iHTepecy Ta BifoOpakeHHi Hafali Liei BUMOTY y
PE30JII0THBHII YacTUHi pilleHHs cyay. TakoX 3aIIpOIIOHOBAHO aBTOPChKE BU3HAYEHHSI [IPaBOBOI KaTeropii «crocio
3aXUCTY, KU He CYIIepPEeYnTh 3aKOHY». 3aBepIIyeThCs IEPIIMI PO3AiJ AucepTalii OOIpyHTYBaHHSM JIETITUMHUX
0OME>XeHb Cy[I0BOI IUCKpeLii B MeXaHi3Mi e(peKTUBHUX 3aC00iB IOPUIMYIHOTO 3aXUCTY B IPAKTUL €BPONENCHKOrO
CyZy 3 IpaB JIIAVHY (UMBiIbHMI acneKT). [Ipyruii po3zin «IlizcraBy Ta mopsioK BUSHAYEHHS CYIOM CIIOCO0Y
CyZIOBOTO 3aXKCTY IIPUBATHOIO IIpaBa Ta iHTEPECY» MICTUTH TPY MiAPO31iiaH, B MEXaX SIKUX, 30KpEMa, BCTAHOBJIEHO
BMMOTY €(EeKTUBHOTO 3aXMCTy IIPaBa y NpoLeCcyaabHUX JOKYMEHTAX i3 M03ullii CTOPiH LIUBiIJILHOTO IIPOLECY.
JloBenieHO, 110 [1030B IOBMHEH MICTUTH HaJle>KHE TIPABOBE OOIPYHTYBAHHS BUMOT BiJMOBIIHUMU HOPMaMU
MarepiaJIbHOTO I1paBa, IPoTe CYJ, 33 IIPUHIMIIOM jura novit curia («Cy[, 3Hae 3aKOHU») CAMOCTINHO 37iliCcHIOE
IIpaBOBY KBasiQikallilo CIipHUX NPaBOBiJHOCKH Ta 3aCTOCOBYE /1J1s IPUMHSTTS PillleHHsI caMe Ti HOpMU
MaTepiasbHOro NPaBa, IPEIMETOM PETYJIIOBAHHS SIKUX € BilNOBiAHI IPaBOBIZHOCUHH, IO HE IPU3BOIUTH 10 3MiHU
npegMeTa [030By Ta,/ab0 06paHOro no3uBayeM Crocoby 3axucTy. BupobsieHo equHui npouecyajsbHUN MexaHi3M
BU3HA4YEHHS CYIOM €(DEKTUBHOIO CIIOCOOY 3aXMUCTy MIOPYIIEHOT0, HEBU3HAHOTO ab0 OCIIOPEHOTO IIPUBATHOTO MTpaBa
Ta iIHTEpeCy, SKUI MOXKe 6yTH BUKOPUCTAHUN SIK aITOPUTM (JOPOXKHS KapTa) 3aCTOCyBaHH4 4. 2 ¢T. 5 LITIK cynamu i
HOCiSIMM Cy0’eKTUBHUX IPUBATHUX ITPaB Ta iHTEpeCiB. Y TPeTbOMY PO31isi «Bru3HauyeHHs €(DeKTUBHOTO 3aXUCTY
MIPUBATHUX IIPaB Ta iHTEPECiB B OKPEMUX KATETOPisIX CIPaB», SKUM CKIALAEThCS i3 YOTUPBOX MiIPO3TiJiB i
IIPUCBSIYE€HUI (OPMYBAHHIO aBTOPCbKUX MOZEJeN BU3HAUYEHHS €(DEKTMBHOIO 3aXUCTy IPUBATHOTO IIPaBa,
OKpecJyIeHO e(eKTUBHI ClIOCOOU 3aXUCTY MTPaB Ta iHTEPECiB y 3eMeJIbHUX Ccrlopax. JJoBeIeHo, o CY4aCHUIl CTaH
PO3BUTKY IIPABOBOTO iHCTPYMEHTAPil0, HAJAHOTO BJIACHUKAM Cy06' €KTMBHUX I1paB 17151 3aXMCTY IPaB BIACHOCTI Ta
3EMJIEKOPUCTYBAHHS Y 3€MEJIbHUX BiJTHOCUHAX, Y TOMY YMCJIi HOBEJIOIO LIMBIJIbHOTO CYyJOYMHCTBA — «BU3HAYEHHS
CyJloM €(PEKTUBHOrO CIIOCOOY 3axXUCTY, 110 HE CYyNIEPEYUThb 3aKOHY», CBIIUUTD NIPO T€, IO BJIACHUKHU Ta
3eMJIEKOPUCTYBavi 3eMeJIbHUX AiJISTHOK MOPs, i3 TPaAULiTHUMU KPUTEPisIMU OOpaHHS CYL0BUX CIIOCOOIB 3aXUCTY
3aKOHHOCTI Ta HaJIEXKHOCTI TaKOX TIOBUHHI BpaxOByBaTU KpUTepii «epeKTUBHOCTI» Ta «CIiBMipHOCTI
(mponopuiiHOCTi)». 3p0o6JI€HO BUCHOBOK, 110 JOKTPUHU «KOMIIEHCALlisl (BiAIKOAYBaHHS)» 3a NpakTukow €CILIy
po3yMiHHi cT. 13 €KILJI Ta «KoMIleHcauis (BigmKoAyBaHHs)» y po3yMiHHi cT. 1 TT N2 1 € ab6COM0THO pi3HMMU 32 CBOEIO
CYTHICTIO, CIIPSIMOBAHi Ha rapaHTyBaHHS 3MiCTOBHO Pi3HMX KOHBEHLIMHUX [IPaB, & TOMY IOTPEOYIOTh OKPEMOTO

TJIYMa4y€HHs Ta 0O0B'SI3KOBOT0 OOI'PYHTYBaHHSI YMOB iX 3aCTOCYBaHHS Y BITYM3HSHIN IpaBO3acTOCOBHIH cdepi.

2. The thesis consists of three chapters, divided into five subdivisions, in which the consideration begins with
elucidation of theoretical approaches to the understanding of the category of "effective way of judicial protection”
in private law through the disclosure of the grounds and procedure for court determination of the way of judicial
protection of private right and interest and ends with substantiation of author's models of determination of
effective protection of private rights and interests in certain categories of cases based on the study of materials of
decisions of courts of different instances of civil and, in some cases commercial jurisdiction. The first chapter
"Theoretical approaches to the understanding of the category" of effective remedy "in private law" studies the
development of the category "effective remedy" in Ukrainian private law. It was proved that often there is a low
level of legal technique in formulation of claims. The author's definition of the legal category "court determination
of an effective way of protection" is a procedural action of the court, which is carried out at the stage of legal
qualification of disputed relations and consists in assessing the claim set out in the claim for its "effectiveness” in
deciding the issue of belonging (adequacy) of the method of protection of private right or interest selected by the
plaintiff and further reflecting this claim in the operative part of the court decision. Also the author offers the
definition of the legal category "a way of protection which isn't contrary to the law". The first section of the
dissertation concludes with a substantiation of the legitimate limitations of judicial discretion in the mechanism of
effective remedies in the practice of the European Court of Human Rights (civil aspect). The second section "The
grounds and procedure for the court to determine the method of judicial protection of a private right and interest"



contains three divisions, within which, in particular, the requirements of effective protection of the right in
procedural documents from the position of the parties to civil proceedings are established. It is proved that the
claim must contain an adequate legal basis for the claims by the relevant norms of substantive law, but the court
according to the principle of jura novit curia ("the court knows the laws"), independently carries out legal
qualification of disputed legal relations and applies for decision exactly those norms of material law, the subject of
regulation of which is the relevant legal relations, does not lead to a change in the subject of claim and / or the
method of protection chosen by the plaintiff. Produced a single procedural mechanism for the court to determine
an effective way to protect violated, unrecognized or disputed private right and interest, which can be used as an
algorithm (roadmap) of application of Part 2 of Art. 5 of the Civil Procedural Code by courts and holders of
subjective private rights and interests. In the third chapter "Definition of effective protection of private rights and
interests in separate categories of cases" which consists of four divisions and is devoted to formation of author's
models of definition of effective protection of private law, effective ways of protection of the rights and interests in
land disputes are defined. It is proved, that the modern condition of the legal toolkit given to owners of the
subjective rights for protection of the rights of ownership and land use in land relations, including a novelty of civil
legal proceedings - "definition by court of an effective way of protection, not contradiction to law", testifies that
owners and land users along with traditional criteria of a choice of judicial ways of protection of legality and
belonging should consider criteria "efficiency" and "proportionality. It is concluded that the doctrines
"compensation (redress)" in the ECHR's understanding of Art. 13 ECHR and "compensation (redress)" in the
understanding of Art. 1 of the Protocol 1 are completely different in nature and are aimed at ensuring substantively
different convention rights, and therefore require a separate interpretation and mandatory substantiation of the
conditions of their application in the domestic law enforcement sphere.
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