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1. BuzHauenHs cyzoM eeKTUBHOTO CIIOCO0Y 3aXMCTy [IPUBATHOTIO IIPaBa Ta iHTepecy, KU He CYIlepeynThb 3aKOHY
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Pedepar:

1. luceprauis CKiIafaeTbCs i3 TPhOX PO3AiJIB, PO3INOLIIEHNX HA OOUHAHIUATD [iTPO3MiJiB, Y SKAX PO3TJIAL
PO3IIOYMHAETHCS 31 3'SICYBaHHS TEOPETUYHUX ITIIXO/IB O PO3YMIHHS KaTeropii «eeKTUBHUIL CIIOCI6 CYLOBOTO
3aXUCTy» y IPUBATHOMY IIPaBi Y€pe3 PO3KPUTTS MiJICTaB Ta MOPSIKY BUSHAYEHHS CYJIOM CIIOCOOY CYZOBOTO 3aXUCTY
IIPMBATHOTO NIPaBa Ta iHTepeCy i 3aBepIIyeThCsI OOIPYHTYBAHHSIM aBTOPCHKUX MOJIelell BU3HAaY€HHS €(PEeKTUBHOTO
3aXMCTY IIPMBAaTHUX IIPaB Ta IHTEPECIB B OKPEMUX KATErOPisX CIIpaB Ha IifiCTaBi BUBYEHHS MaTepiaJliB pillleHb CyAiB
Pi3HUX iHCTaHIIii IUBINBHOI T4, B AESKUX BUNAAKAX, TOCIIONAPCHKOI IOPUCITUKLiN. Y epmoMy po3zini «TeopeTuyHi
niAxony 00 po3yMiHHS KaTeropii «eeKTuBHUI CrIoci6 CyLoBOro 3aXUCTy» Y IPUBAaTHOMY I1paBi» 3[iiCHEHO
IOCJiI)KEHHS pO3BUTKY KaTeropii «e(eKTUBHUI CIOCi6 CYyZ0BOro 3aXUCTy» Y IPUBATHOMY IPaBi YKpaiHu
CdopmoBaHa aBTOpChbKa Je]iHillis IpaBOBOi KaTeropii «BU3HAUYE€HHS CyJJOM €(EKTUBHOTO CIIOCOOY 3aXUCTY» — L€

IpoliecyasbHa Jist cyay, 10 3AiCHIOEThCS Ha CTaAii IpaBoBoi KBasidikallii cClipHUX BiHOCKH i MoJsirae B OLiHLI



BUKJIQJIEHOI y I1030Bi BUMOT'Y Ha IpeaMeT ii «e(eKTUBHOCTI» MPY BUPIlI€HHI IUTaHHS HAJIEXXHOCTI (a4€KBaTHOCTI)
00paHOTo [03MBaYeM CIIOCOOY 3aXUCTy [IPUBATHOrO IIpaBa abo iHTepecy Ta BinoOpaskeHHi Hajasi 1jei BUMOTH y
PE30JII0THBHII YacTUHi pilleHHs cyAy. TakoX 3aIIpOIIOHOBAHO aBTOPChKE BU3HAYEHHS [IPABOBOI KaTeropii «crocio
3aXUCTY, KU HE CYNIePEeYnTh 3aKOHY». 3aBepIIyeThCS NIEPIINI PO3MiJ AUcepTalLii OOIpYHTYBaHHSIM JIETITUMHUX
0o6MeXXeHb CyJI0BOI IMCKpellii B MeXaHi3Mi e(peKTUBHUX 3aCO0iB IOPUIUYHOTO 3aXUCTY B IPAKTHULi €BPONEIICHKOTO
Cy[ly 3 IIpaB JIIOAWUHY (UMBiNIbHUI acriekT). Jpyruil po3ain «IlincTaBy Ta OpsifoK BUBHAYEHHS CYIOM CIIOCO0Y
CyJIOBOTO 3aXMCTy [IPMBATHOTrO IIpaBa Ta iHTEPeCy» MICTUTh TPU MiAPO3Mia1, B MEXKaX SIKUX, 30KPEMA, BCTAHOBJIEHO
BMMOTY €(EKTUBHOTO 3aXMCTy IIPaBa y NpoLeCcyalbHUX JOKYMEHTAX i3 03ullii CTOPiH LMBIJILHOTO IIPOLECY.
JloBeneHo, 1110 TI030B [IOBUHEH MICTUTU Hajle>KHe [TPaBOBe OOI'PYHTYBAHHS BUMOT BiIIIOBIIHUMU HOpMaMU
MarepiasbHOTrO NpaBa, IPOoTe Cy[, 32 MPUHIUIIOM jura novit curia («Cys, 3Ha€ 3aKOHMU») CaMOCTIMHO 3[iliCHIOE
IIpaBOBY KBasiQikalilo CIipHUX NPaBOBiHOCKH Ta 3aCTOCOBYE [1J1s IPUMHSTTS PillleHHS caMe Ti HOpMU
MaTepiasbHOrO Mpasa, NPeIMETOM PETYJIIOBAHHS SIKUX € BilIIIOBiAHI IIPaBOBIAHOCUHY, 1110 HE IIPU3BOIUTH [0 3MiHU
npegMeTa [030By Ta,/ab0 00paHOro o3uBayeM Criocoby 3axucTy. BupobseHo equHui npouecyajsbHUN MexaHi3M
BH3HAUEHHSI CYJOM €(EKTUBHOIO CIIOCOOY 3aXUCTY [IOPYIIEHOr0, HEBU3HAHOT'O ab0 OCIIOPEHOTO IIPMBAaTHOrO IIpaBa
Ta iIHTEpeCy, SKUI MOXKe OyTH BUKOPUCTAHUN SIK QITOPUTM (JOPOXKHS KapTa) 3aCTOCyBaHH4 4. 2 ¢T. 5 LITIK cynamu i
HOCisIMU Cy6'€eKTMBHUX MIPMBATHUX IIPaB Ta iHTepeciB. Y TpeTboMy po3aiji «BuzHaueHHs e(PeKTUBHOTO 3aXUCTy
IIPUBATHUX IIPAB Ta iHTEPECIB B OKPEMUX KATETOPisIX CIIPaB», SKUM CKIALAEThCS i3 YOTUPBOX MMiIPO3iJiB i
IIPUCBSIYE€HUI (POPMYBAHHIO aBTOPCbKUX MOZEJIEN BU3HAUYEHHS €(DEKTMBHOIO 3aXUCTy IPUBATHOTO IIPaBa,
OKpecJieHO eeKTHBHI CI1I0cobr 3aXUCTY IIPaB Ta iHTEpecCiB y 3eMeIbHUX CIIOpax. JloBeeHo, o Cy4aCHUM CTaH
PO3BUTKY [1IPaBOBOT0 iHCTPYMEHTAPIil0, HAZJaHOTO BJIaCHUKAM Cy0'€eKTUBHUX IIPaB [1JIs 3aXMCTY IIPaB BJIACHOCTI Ta
3€MJIEKOPUCTYBAHHS Y 3€MEJIbHUX BiIHOCUHAX, y TOMY YMCJIi HOBEJIOIO LIUBIJIBHOTO CY[I0YMHCTBA — «BU3HAYEHHS
CyZloM €(PEKTUBHOIO CIIOCO0Y 3aXUCTY, IO HE CYNIEPEYUTh 3aKOHY», CBIIYUTD NIPO T€, IO BJIACHUKHU Ta
3eMJIEKOPUCTYBAYi 3eMeJIbHUX AiJITHOK MOPsT, i3 TPAOULIHHUMY KpUTEPiIMU OOpaHHS CYLOBUX CIIOCOGIB 3aXUCTY
3aKOHHOCTI Ta HaJIEXKHOCTI TaKOX TIOBUHHI BpaxOByBaTU KpUTepii «epeKTUBHOCTI» Ta «CHiBMipHOCTI
(mponopuiiHOCTi)». 3p06JI€HO BUCHOBOK, 10 JOKTPUHU «KOMIIEHCALlisl (BiAKOAYBaHHS)» 3a NpakTukow €CILIy
po3yMminHi cT. 13 €KILJI Ta «kKoMIieHcauis (BigmKoayBaHHs)» y po3yMiHHi cT. 1 TT N2 1 € abCom0THO pi3HMMU 32 CBOEIO
CYTHICTIO, CIIPSIMOBAHi Ha rapaHTyBaHHS 3MiCTOBHO Pi3HMX KOHBEHLIMHUX [IPaB, a TOMY IIOTPEOYIOTh OKPEMOTO

TJIyMa4y€HHs Ta 000B’I3KOBOrO OOI'PYHTYBAHHS YMOB iX 3aCTOCYBaHHS Y BiTYM3HSHIN TPaBO3aCTOCOBHIN cdepi.

2. The thesis consists of three chapters, divided into five subdivisions, in which the consideration begins with
elucidation of theoretical approaches to the understanding of the category of "effective way of judicial protection”
in private law through the disclosure of the grounds and procedure for court determination of the way of judicial
protection of private right and interest and ends with substantiation of author's models of determination of
effective protection of private rights and interests in certain categories of cases based on the study of materials of
decisions of courts of different instances of civil and, in some cases commercial jurisdiction. The first chapter
"Theoretical approaches to the understanding of the category" of effective remedy "in private law" studies the
development of the category "effective remedy" in Ukrainian private law. It was proved that often there is a low
level of legal technique in formulation of claims. The author's definition of the legal category "court determination
of an effective way of protection” is a procedural action of the court, which is carried out at the stage of legal
qualification of disputed relations and consists in assessing the claim set out in the claim for its "effectiveness” in
deciding the issue of belonging (adequacy) of the method of protection of private right or interest selected by the
plaintiff and further reflecting this claim in the operative part of the court decision. Also the author offers the
definition of the legal category "a way of protection which isn't contrary to the law". The first section of the
dissertation concludes with a substantiation of the legitimate limitations of judicial discretion in the mechanism of
effective remedies in the practice of the European Court of Human Rights (civil aspect). The second section "The
grounds and procedure for the court to determine the method of judicial protection of a private right and interest"
contains three divisions, within which, in particular, the requirements of effective protection of the right in
procedural documents from the position of the parties to civil proceedings are established. It is proved that the
claim must contain an adequate legal basis for the claims by the relevant norms of substantive law, but the court



according to the principle of jura novit curia ("the court knows the laws"), independently carries out legal
qualification of disputed legal relations and applies for decision exactly those norms of material law, the subject of
regulation of which is the relevant legal relations, does not lead to a change in the subject of claim and / or the
method of protection chosen by the plaintiff. Produced a single procedural mechanism for the court to determine
an effective way to protect violated, unrecognized or disputed private right and interest, which can be used as an
algorithm (roadmap) of application of Part 2 of Art. 5 of the Civil Procedural Code by courts and holders of
subjective private rights and interests. In the third chapter "Definition of effective protection of private rights and
interests in separate categories of cases" which consists of four divisions and is devoted to formation of author's
models of definition of effective protection of private law, effective ways of protection of the rights and interests in
land disputes are defined. It is proved, that the modern condition of the legal toolkit given to owners of the
subjective rights for protection of the rights of ownership and land use in land relations, including a novelty of civil
legal proceedings - "definition by court of an effective way of protection, not contradiction to law", testifies that
owners and land users along with traditional criteria of a choice of judicial ways of protection of legality and
belonging should consider criteria "efficiency" and "proportionality. It is concluded that the doctrines
"compensation (redress)" in the ECHR's understanding of Art. 13 ECHR and "compensation (redress)" in the
understanding of Art. 1 of the Protocol 1 are completely different in nature and are aimed at ensuring substantively
different convention rights, and therefore require a separate interpretation and mandatory substantiation of the
conditions of their application in the domestic law enforcement sphere.
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