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[IPaBOIOPYIIEHD.

2. Administrative offenses related to corruption as background phenomena of corruption criminal offenses.

Pedepar:

1. Y posgini 1 po3ryispaioTbest 3arajlbHO-MeTO0JIOTIYHI MiIX0AY 0 [IPaBOBOI IPUPOAU KOPYILIMHUX Ta IOB'SI3aHUX 3
KOpYIILi€lo IpaBonopyueHs. [IpoaHasnizoBaHo nediHilii NOHATh «KOPYNLifiHE IPABONOPYLIEHHS» Ta
«IIPaBOIOPYILIEHHS, [TOB'sI3aHe 3 KOpyIiieto» (3akoH YKpainu «IIpo 3ano6iranHs kopymiii»). KoHcratoBaHO
HeOoOXimHICTb BIOCKOHAJIEHHSI BKa3aHUX AediHiiii, 30kpeMa, BKa3iBKOI Ha MOKJIUBICTh HACTAHHS
aJMiHiCTpaTUBHOI BiITIOBiIaIbHOCTI 32 BUMHEHHS KOPYILiHUX IPaBONOPYIIEeHb, 060B'SI3KOBOCTI BilHECEHHS [0

HUX IIPpaBONOPYIIE€Hb, BAMHEHNX 3dTaJIbLHUM CY6,€KTOM, SIKi CBOEIO IIPpOTUIIPABHOIO HOBC,[LiHKOIO CIIpUAIOTH



BYMHEHHIO KOPYILiHUX AisHb (HANpUKaM, IOCOOHUKOM). [TifTpMMaHO MifxXiZ HAyKOBLiB PO OOLJIbHICTb BiMOBU
BiJ Ilepestiky KOpynuiHUX KpUMiHAJIbHUX IPaBOIIOPYIIEeHb Ta KOPYILIMHUX [IPaBOIIOPYIIEHb, IIOB'SI3aHUX 3
KOPYIILi€l0, Ha KOpUCTh BKI0YeHHS B KK abCTpaKTHMX BU3HAYEHb YKa3aHUX IIOHATh. 3alIPOIIOHOBAHO PO3YMiHHS
AQHTUKOPYMNLINHOI 6e3MeKu sIK 06’eKTa KOPYMIIHUX KpUMiHAJBHUX Ta [OB'SI3aHUX 3 KOPYILI€0 KPUMiHABHUX 1
aZMiHiCTpaTUBHUX [IPABONOPYILIEHD: 1) YacTHMHA HALlIOHAIBbHOI 6€3IeKU AeprKaBy; 2) BKJII0Ya€e KOPYIILo Ta
AQHTUIIOPSAIOK, TIOB'SI3aHUI 3 KOPYIILi€l0, IKUH NOJISITae y MOpyLeHHi 0co6amy, YIIOBHOBa)KEHVMU HA BUKOHAHHS
(YHKUi nep>kaByu ab0 MiCLI€BOro CaMOBPSIyBaHHsI, @ TAKOK IIPUPIBHSIHUMU [0 HAX 0COOAMU, aHTUKOPYILiIHUX
BHMOT, 3200pPOH Ta 06Me>KeHb, iepefdadeHrx y 3akoHi N2 1700-VII; 3) kopymniisi Ta aHTUIIOPSAOK, TIOB'SI3aHUH 3
KOPYII€I0, € CYCIIIJIBHUMU PU3UKAMU, SIKi JECTPYKTUBHO BIJIMBAIOTh HA aHTUKOPYILiNHY, a OT)KE Ha HAILliOHAJIbHY
6e3reky YkpaiHy, oflHaK MaloTh Pi3HY iHTEHCHUBHICTb TaKOTO BIJIUBY; 4) KpMMiHaJIbHi KOPYIILiHI Ta OB’s13aHi 3
KOPYILi€lo KPUMiHaJIbHI Ta aiMiHiICTpaTHBHI MPaBONOPYLIEHHS € 6JIU3bKUMU 32 00'€KTUBHUMU Ta CYO €KTUBHUMU
03HaKaMH, 110 Ja€ MifCTaBy PO3IJIALATH iX K eAVHE Lisie. ATMiHiCTpaTHBHA JeJiKTHICTh € POHOBUM 117151
3JI0YMHHOCTI SIBUIIEM, OCKIJIBKA XapaKT€PU3YEThCS aCOLiaIbHICTIO Ta MACOBICTIO, & TAKOXK 31iCHIOE
OIIOCEPEKOBAHNM BIIJIMB Ha eTEPMiHAlLil0 3JI0Y4MHHOCTI, BUKOHYIOYM POJIb BifjaJl€HOI IPUYMHU. 3'51COBaHO, 1110
(POHOBMMH 17151 KOPYILIIHOI 3JI0YMHHOCTI SIBULIAMU MOXKYTb BUCTYIIATH aMiHiCTPAaTUBHI IPABONOPYLIEHHS,
[IOB'sI3aHi 3 KOPYIILi€to, nependaydeHi riaaBoio 13-A KYIAIL Po3znin 2 npucBsiueHo XapaKTepUCTHLi BYNHEHHS 0CO00I0
Il y cutyalii peasbHOro KOHQIIIKTY iHTepeciB K afiMiHiCTPaTMBHOIO IIPaBOIOPYLIEHHS], [10B13aHOTO 3 KOPYIILIi€lo,
Ta KOPYNLiTHOr0 KpUMiHAJILHOTO IIPaBONOPYLIEHHS. BCTaHOB/IEHO, 10 KPUMiHa/IbHE 3aKOHOAABCTBO PpaHIiii,
Pymynii, Moa10B1 MiCTUTh HOPMH, IO NTependavdaoTh KpUMiHaIbHY BifTIOBiaIbHICTh 32 BUNHEHHS il My6IiYHUM
CJIyK0O0BLIEM B YMOBaX peajibHOT0 KOHQJIIKTY iHTepeciB. BusiBiieHO 0CO6IMBOCTI peryoBaHHs cuTyallii KOHQIIKTY
iHTepeciB y MDKHapOJHUX JOKYMEHTaXx, @ TAKOXX B aHTUKOPYIILIMHOMY 3aKOHOJIABCTBi 3apyOiKHUX [IepXKaB, SIKOT
®panuii, PymyHii, JlaTsii, Jluteu, Mongosu, Kazaxcrany. JIorioBHeHO 3HaHHS IPO KOH(JIIKT iHTEpeciB aHai3oM
IIpaBOBUX NO3ULi1 BepxoBHoro Cyny, IKMIl BUCHOBYBAB IIPO MOHATTS IIPUBATHOTO iHTEPECY, IPO OKPEMI BUMAIKU
IIOTEHL{THOTO Ta PeajbHOro KOHQIIIKTY iHTepeciB, Ta iX BiiMiHHOCTI, IPO XapaKTE€PUCTHKU OJIN3bKUX OCI0, 3 SIKUMU
B 0CO0HU, YIIOBHOBXXEHOI HA BUKOHAHHS (PYHKLIN AEP>KaBU ab0 MiCLIEBOTO CAMOBPSIyBaHHS, HE MAlOThb XapaKTepy
ciMeliHuX, PO MOKJIMBICTb BUHMKHEHHS KOHQJIKTY iHTEpeciB B 0cobH, sKa He Ipalioe B ii NifgnopsaKyBaHHi, IpoTe
3[IifICHIOE CBOIO JisibHICTD y cepi, Ha SIKy IOLIMPIOETHCS I0PUCIUKLIISI OPraHy, B IKOMY IIPaLIoe 1151 0co6a, IIPo
0CO0IMBOCTi BUHUKHEHHSI CUTYyallii KOHQJIIKTY iHTepeciB, 30KpeMa y pasi BUZaHHs 0co6010 HaKkasy IIpo
MIPUTATHEHHS BUKPYBaya [0 OUCLUIUIIHAPHOI BiflIOBigaabHOCTI. HaBeqeHo CIIiyibHI 03HaKy MIXK peajlbHUM
KOH(QJIIKTOM iHTepeciB Ta BUKOPUCTAaHHSIM BJlafy abo CJIy>KOOBOrO CTAaHOBUILA BCyIleped iHTepecam CIIy>KOU 51K
03HaKOIO 3JI0BXXMBaHH4. [IpaBoniopyuieHHs, nepegodadyeHe cT. 1727 KYnAIl, Buctynae pOHOBUM SIBUIEM
3JI0BKMBAHHS JIMIIE y Pa3i HAasIBHOCTI CUTYallil peajibHOro KOHQJIKTy iHTepeciB. 3a3B1yail 0COOJIMBICTIO NE€BiaHTHOI
MOBEMIHKY Y TAKOMY pasi BUCTYIA€ HENEPEPBHICTb MK BYMHEHHAM aMiHICTPaTUBHOIO IIPABOIIOPYILIEHHS,
IIOB’13aHOTO 3 KOPYIILi€I0 y BUTJISZ] HEMOBIIOMIIEHHS CJIy’KO60BOK 0CO00I0 Y BCTAHOBJIEHMX 3aKOHOM BUIIaJKax Ta
NOPSAKY IIPO HAsIBHICTD Y Hei peaslbHOro KOH(IIIKTY iHTEepeCiB Y4 BUMHEHHS HElo J1ifl a0 NPUIHATTS pillleHb B
YMOBaX peajbHOrO KOH(JIKTY iHTE€pECiB i CaMUM 37I0BXKUBAHHSM. JI0BEI€HO, 10 3JI0BKUBAHHS CJIy>KOOBUM
CTaHOBHUIIEM BKJIOYA€E HIOTO NEPEBUILEHHS. Y Pa3i IepeBUIIEHHS CJIy)KO0BUX TIOBHOBAKEHD CJIy’KO0BOIO 0CO6010,
sKa He € [IpaliBHUKOM [IPaBOOXOPOHHOI0 OpraHy, Taki fii cig kBanigikysarTu sK 3710BKMBaHHs. [IpuBaTHUI iHTEepec
K €JIEMEHT CKJIaJly PeajibHOTrO KOHQIIIKTY iHTepeCiB y CKJIali 37I0B)KABAHHS [IEPETBOPIOETHCS B IHTETPOBAHUI
IIPUBATHUI iHTepecC, 10 BKIIOYa€e TaKUil MOTHUB, SIK IPOTUIIPABHUI iHTepec (CIy>K60BOi 0cOO6U 41 TPETiX 0cib,
30KpeMa KOPUCJIMBI), a TAKOXK METY — Oep>KaHHs 6y b-s1KOi HeIpaBOMipHOi BUroau 1ijisl cebe uu iHmoi ¢isndHoi
abo0 10pUAMYHOI 0CO0U, SIKUI € BiIMEXYBaJIbHOIO 03HAKOIO MiX IIPAaBOIIOPYIIEHHSIM, [lepedadeHuM 4. 2 cT. 1727

KYmAII, Ta 3710BX1BaHHSM.

2. Section 1 deals with general methodological approaches to the legal nature of corruption and corruption-related
offenses. The author analyzes the definitions of the concepts of “corruption offense” and “corruption-related
offense” (the Law of Ukraine “On Prevention of Corruption”). The author states the need to improve these
definitions, in particular, by indicating the possibility of administrative liability for corruption offenses, and the
obligation to include offenses committed by a general subject who, through their unlawful behavior, facilitate



corruption (e.g., an accomplice). The author supports the approach of scholars on the expediency of abandoning
the list of corruption criminal offenses and corruption-related offenses in favor of including abstract definitions of
these concepts in the Criminal Code. The author offers an understanding of anti-corruption security as an object
of corruption criminal and corruption-related criminal and administrative offenses: 1) a part of the national
security of the State; 2) includes corruption and disorder related to corruption, which consists in violation by
persons authorized to perform the functions of the State or local self-government, as well as persons equated to
them, of anticorruption requirements, prohibitions and restrictions provided for in Law N2 1700-VII; 3) corruption
and anti-order related to corruption are social risks that have a destructive impact on anti-corruption and,
therefore, on the national security of Ukraine, but have different intensity of such impact; 4) criminal corruption
and corruption-related criminal and administrative offenses are similar in objective and subjective terms, which
gives grounds to consider them as a single entity. Administrative delinquency is a background phenomenon for
crime, since it is characterized by antisociality and mass character, and also has an indirect impact on the
determination of crime, acting as a remote cause. It is found that administrative offenses related to corruption
under Chapter 13-A of the Code of Administrative Offenses may be background phenomena for corruption crime.
Section 2 is devoted to the characterization of actions taken by a person in a situation of a real conflict of interest
as an administrative offense related to corruption and a corruption criminal offense. It is established that the
criminal legislation of France, Romania, and Moldova contains provisions providing for criminal liability for actions
taken by a public servant in a situation of a real conflict of interest. The author reveals the peculiarities of
regulating the situation of conflict of interest in international documents, as well as in the anti-corruption
legislation of foreign countries, such as France, Romania, Latvia, Lithuania, Moldova, and Kazakhstan. The
knowledge about the conflict of interest is supplemented by the analysis of legal positions of the Supreme Court,
which concluded on the concept of private interest, on individual cases of potential and real conflict of interest,
and their differences, on the characteristics of close persons with whom a person authorized to perform the
functions of the state or local self-government does not have family relations, on the possibility of a conflict of
interest for a person who does not work in his /her subordination, but carries out his /her activities in the field
covered by the jurisdiction of the body in which he /she works. The author provides common features between a
real conflict of interest and the use of power or official position contrary to the interests of the service as a sign of
abuse. The offense under Art. 1727 of the Code of Administrative Offenses acts as a background phenomenon of
abuse only in the case of a real conflict of interest. Usually, the peculiarity of deviant behavior in this case is the
continuity between the commission of an administrative offense related to corruption in the form of failure to
notify an official in the cases and in the manner prescribed by law of a real conflict of interest or taking actions or
making decisions in the context of a real conflict of interest and the abuse itself. It is proved that abuse of office
includes abuse of power. In case of abuse of office by an official who is not a law enforcement officer, such actions
should be qualified as abuse. Private interest as an element of a real conflict of interest as part of abuse is
transformed into an integrated private interest which includes such a motive as an unlawful interest (of an official
or third parties, in particular, selfish ones), as well as the purpose - obtaining any unlawful benefit for oneself or
another individual or legal entity, which is a distinguishing feature between the offense under Part 2 of Article 1727
of the Code of Administrative Offenses and abuse.
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2. Roman O. Movchan

KBasidikamis: 1. 1o. ., npopecop, 12.00.08

Inentudikarop ORCHID ID: 0000-0003-2074-8895

JoparkoBa iHdpopmamist:

IloBHe HaﬁMeHyBaHHﬂ IOPUIHUYHOL 0CO0M: JloHenpKuit HallioHaIbLHUI YHiBepcUTeT iMeHi Bacunsa Cryca
Kopg 3a €IPIIOY: 02070803

Micue3HaxoaKeHHS: ByJ1. 600-pivus, 6yz. 21, Binnuug, Binaunpkuii p-H., 21021, Ykpaina

dopma BracHOCTI: /lepxaBHa

Cdepa yIIpaBJIiHHﬂ: MiHicTepcTBO OCBiTH i HayKU YKpaiHu

InenTudikarop ROR:

CeKTop HayKH: YHIBepCUTETCHKUIL

PeuenseHTu

Baacue IlpizBume Im'a Ilo-6aTbKOBI:
1. Ky6anbscekuii Bragucnas Hapuuzosud

2. Vladyslav N. Kubalskyi

KBasidikanis: x.1o.1., mou., 12.00.08
InenTudikarop ORCHID ID: 0000-0001-6127-5786
JoparkoBa iHdpopmamuist:

IloBHE HaliIMEeHYBaHHS IOPUAHNYHOI 0COOH: [HCTUTYT ieprkaBy i npasa im. B. M. Kopeupkoro HauionanbHoi

akagemii HayK YKpainu

Kopg 3a €IPIIOY: 05417130

MiCI.ICSHaXO,T.[)KeHHH: ByJI. TPbOXCBITUTENBLCHKA, OyA. 4, Kuis, 01001, YkpaiHna
dopma B1acHOCTI: JlepxaBHa

Cdepa ynpaBiiHHS: HaujoHanbHa akaziemist HayK YKpaiHu



InenTudikarop ROR:

CeKTop HayKH: AkafemiyHui1

VIII. 3aKkJII04Hi BiZOMOCTi

BiiacHe IIpi3Buie Im'sa ITo-6aTbKOBI

TOJIOBH paju

BaacHe IlpizBuie Im's ITo-6aTbKOBI

TOJIOBYIOYOTO Ha 3acCiiaHHi

BignoBigasbHUIH 3a HiATOTOBKY

00JIiKOBUX JOKYMEHTIB

Peectpartop

KepiBHuKk Bigainy YKpIHTEI, mpo €
BiZINOBiZaJIbHUM 32 peeCTpallilo HayKOBOi

OisSIIBHOCTI

Anppiiiko Onbra GepnopisHa

Anppiiiko Osbra GenopiBHa

Ckpunswok O.B.

VKpIHTEI

IOpuenko TeTsHa AHaTOJlIiBHA



