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2. Administrative offenses related to corruption as background phenomena of corruption criminal offenses.

Pedepar:

1. Y posgini 1 po3rismamTbes 3araJlbHO-MeTOO0JIOTiYHI MiAX0AM IO [IPaBOBOI IPUPOAY KOPYIILIMHNX Ta MOB'SI3aHUX 3
KOpYIILi€lo IpaBonopyuieHs. [IpoaHasnizoBaHo fediHilii NOHAT «KOpyIIifiHE IPABONOPYIIEHH» Ta
«IIpaBOIOPYILIEHHS, TIOB'SI3aHe 3 Kopynuieo» (3akoH Ykpainu «IIpo 3anobiraHHs kopynuii»). KoncratoBano
HeoOXigHiCTh BOOCKOHAJIEHHS BKa3aHUX Ae(iHilil, 30KkpeMa, BKa3iBKOI0 Ha MOSKJIUBICTh HACTAHHS
aIMiHiCTpaTUBHOI BifIIOBiaIbHOCTI 32 BUMHEHHS KOPYILiMHUX [IPABOIIOPYIIEeHb, 060B'SI3KOBOCTI BilHECEHHS JO
HUX [IPAaBONOPYLIEHb, BYNHEHUX 3aTaJIbHUM Cy0'€KTOM, SIKi CBOEIO IIPOTUIIPABHOIO IIOBEiHKOIO CIIPUSIOThH
BYMHEHHIO KOPYILUiHUX AisHb (HaNpuKjan, NOCOOHUKOM). [TinTpMMaHO NifxXin, HAyKOBLiB PO OOLiIbHICTb BiMOBU
BiJ nepestiKky KOPYNLifiHUX KPMMiHa/JIbHUX IIPABONOPYLIEHb Ta KOPYILiMHMAX [IPABONOPYLIEHb, IOBSI3aHUX 3

KOpYIILi€lo, Ha KopucTh BKItoueHHs B KK abcTpakTHUX BU3HAUYEHDb YKA3aHUX [IOHATh. 3allpOIIOHOBAHO PO3YyMiHHS



QHTUKOPYMLINHOI 6€3MeKu sIK 06’eKTa KOPYMIUiHUX KPUMiHATBHUX Ta [OB'SI3aHUX 3 KOPYIILi€I0 KPUMiHATBHUX 1
aIMiHiCTpaTUBHUX [IPAaBONOPYLIEHb: 1) YacTHHA HaL[iOHA/IbHOI 6e3MeKy Aep>KaBy; 2) BKIII0Ya€e KOPYIILIo Ta
AHTHUIOPSIJOK, [TOB'I3aHUI 3 KOPYILIELO, IKUI I10J14rae y NopylleHHi 0co6aMy, yIOBHOBR)KEHMMHU HA BUKOHAHHS
(YHKLi nep>kaByu abo MiCLIeBOro CaMOBPSIIyBaHHsI, @ TAKOX IIPUPIBHSIHUMU [0 HAX 0COOAMU, aHTUKOPYILIHUX
BMMOT, 3200pOH Ta 06Me>KeHb, iepefdadeHnx y 3akoHi N2 1700-VII; 3) kopymniist Ta aHTUIOPSAOK, TIOB'SI3aHUH 3
KOPYII{€I0, € CYCIIIJIBHUMU PU3UKAMU, SIKi JECTPYKTUBHO BIIMBAIOTh HA aHTUKOPYIILiNHY, a OT)KE HA HAILliOHAJIbHY
6e3mneky YkpaiHy, olHaK MaloTh Pi3HY iHTEHCHUBHICTb TaKOTO BIJIUBY; 4) KpMMiHaJIbHi KOPYIILiHI Ta IOB’s13aHi 3
KOPYIILi€l0 KPUMiHaJIbHI Ta aiMiHICTpaTHBHI MPaBONOPYLIEHHS € 6JIM3bKUMU 32 00'€KTUBHUMU Ta CYO €KTUBHUMU
O3HaKaMH, IO Ja€ MiJCTaByU PO3TJISIAATH iX SIK €JUHE 1Iijie. AMiHiCTPAaTUBHA NEMiKTHICTh € DOHOBUM [MJIs1
3JI0YMHHOCTI SIBUIIEM, OCKIJIBKA XapaKT€PU3YEThCS aCOLiaIbHICTIO Ta MACOBICTIO, & TAKOXK 31iMCHIOE
OIIOCEPEKOBAHUI BIIJIMB Ha I€TEPMiHALLil0 3JI04MHHOCTI, BUKOHYIOYM POJIb BifjaJI€eHOI IPUYMHU. 3'5ICOBAHO, 10
(OHOBUMM [17151 KOPYILiIHOI 37I04MHHOCTI SBULLAMU MOXKYTb BUCTYIATH aiMiHiCTPATUBHI IPABONOPYLIEHHS],
IIOB'sI3aHi 3 KOpYIILi€to, nependaydeHi riaapolo 13-A KYnNAIL Po3znin 2 npucBsiueHo XapaKTepUCTHLi BUMHEHHS 0CO00I0
Il y cutyalii peasbHOro KOHQIIIKTY iHTepeciB K afiMiHiCTPaTMBHOIO IIPaBONOPYLIEHHS], [10B’13aHOTO 3 KOPYIILI€lo,
Ta KOPYNIITHOr0 KPUMiHAJILHOTO IIPaBONOPYLIEHHS. BCTaHOBIEHO, 10 KpUMiHabHE 3aKOHOAaBCTBO DpaHiiii,
Pymynii, Monz0B1 MiCTUTh HOPMY, 1O NlependadaoTh KpUMiHalbHY BifTIOBiaIbHICTD 32 BUNHEHHS il MyOIiYHUM
CJIyKOOBLIEM B YMOBaX PeajibHOTO KOHQJIIKTY iHTepeciB. BusiBieHO 0CcO6MBOCTI perysoBaHHs cuTyallii KOHQIIKTY
iHTepeciB y MDKHapOJHMX JOKYMEHTaX, @ TAKOXK B aHTUKOPYIILIMHOMY 3aKOHOJIABCTBi 3apyOiKHUX [epKaB, SIKOT
®panuii, PymyHii, JlaTsii, Jlnteu, Monnosu, Kazaxcrany. JIoroBHeHO 3HaHHS IIPO KOH(JIIKT iHTEpeciB aHasi3oM
IIpaBOBUX NO3ULi1 BepxoBHOro Cyny, IKUI BUCHOBYBAB IIPO MOHATTS IIPUBATHOTO iHTEPECY, IIPO OKPEMI BUMIAIKU
IIOTEHL{THOTO Ta PeajbHOr0 KOHQIIIKTY iHTepeciB, Ta iX BiiMiHHOCTI, IPO XapaKTEPUCTUKU OJIN3bKUX OCI0, 3 SKUMHU
B 000U, YTOBHOBaXEHOI HA BUKOHAHHS (QYHKIIN Iep>kaBU ab0 MiCLIeBOrO CAMOBPSIyBaHHS, HE MAlOTh XapaKTepy
ciMelHUX, TPO MOKJIMBICTh BUHUKHEHHS KOHQJIIKTY iHTepeciB B 0coby, siKa He IIpaljioe B ii MignopsaKyBaHHi, IpOTe
3[1ifICHIOE CBOIO IisIIbHICTD y cepi, Ha SIKy IOLIMPIOETHCS I0PUCIUKLIiSI OpPraHy, B IKOMY IIpaLloe 151 0coba, IIpo
0CO0IMBOCTi BUHUKHEHHSI CUTYyallii KOHQIIIKTY iHTepeciB, 30KpeMa y pasi BUAaHHs1 0co6010 HaKasy IIpo
MIPUTATHEHHS! BUKPMBAyda [0 IMCLUUILIIHAPHOI BiANIOBiNANIbHOCTI. HaBeIeHO CIIiibHI 03HAKU MIX peaJbHUM
KOH(QJIIKTOM iHTepeciB Ta BUKOPUCTAaHHSM BJlafiy ab0 CJIy>KO0BOrO CTAaHOBUILA BCyIleped iHTepecam CJIy>KOU sIK
03HAKOIO 3JI0BXXMBaHH4. [IpaBoniopyuieHHs, nepegodadyeHe ct. 1727 KYnAII, Buctynae ¢OHOBUM SIBUIIEM
3JI0B’KMBaHHS JIMlIe y pa3i HAsABHOCTI CUTYyallii peasibHOro KOHGJIIKTY iHTEpeciB. 3a3Bryail 0COBIMBICTIO IeBiaHTHOI
MOBEMIiHKY Y TAKOMY pa3i BUCTYIIa€ HETIEPEPBHICTh MK BUMHEHHSAM aMiHICTPaTUBHOTO IPAaBONOPYLIEHHS,
IIOB'SI3aHOTO 3 KOPYIILLi€I0 Y BUIJISIZ HETIOBiOMJIEHHS CJIy>KOOBOIO OCOOOI0 Y BCTAaHOBJIEHMX 3aKOHOM BHUIIaJIKax Ta
NOPSAOKY PO HAsIBHICTD Y Hei peaslbHOro KOH(IIIKTY iHTE€peCiB Y1 BUMHEHHS HElO [Iifl ab0 NPUIHATTS pillleHb B
YMOBaX peajbHOro KOH(IIIKTy iHTepeciB i caMuM 37I0B)XKUBaHHSM. JlOBeIeHO, 110 3JI0BKMBAHHS CJIy>KOOBUM
CTaHOBHUIIEM BKJIIOYa€e HOro repeBulleHHs. Y pasi IepeBUlleHHs CIy)KOOBUX IIOBHOBAXKEHb CJIY>KO0BOIO 0CO001I0,
sKa He € [IpaliBHUKOM [IPaBOOXOPOHHOIO OpraHy, Taki i cJig kBanigikyBarTu sK 3710BKMBaHHs. [IpuBaTHUI iHTEepec
K €JIEMEHT CKJIaAy peasibHOro KOHQJIIKTY iHTEPECiB y CKIa/i 37I0B)KUBAHHS [IEPETBOPIOETHCS B iIHTETPOBaHUN
IIPUBATHUI iHTEpec, 10 BKIII0YA€ TaKUI MOTUB, SIK IIPOTUIIPABHUI iHTepec (CIy>K60BOi 0COOU YM TPETiX OcCio,
30KpeMa KOPUCJIMBI), a TAKOK METY — OeP>KaHHs 6y b-51KOi HENPaBOMipHOi BUroau 1ijisl cebe uu iHmoi §isndHoi
ab0 10pUAMYHOI 0CO0U, SIKUM € BiMEXYBaJIbHOIO 03HAKOIO MiX IIPAaBONOPYIIEHHSM, [lepefdadeHuM 4. 2 cT. 1727

KYmAII, Ta 3710BX1UBaHHSM.

2. Section 1 deals with general methodological approaches to the legal nature of corruption and corruption-related
offenses. The author analyzes the definitions of the concepts of “corruption offense” and “corruption-related
offense” (the Law of Ukraine “On Prevention of Corruption”). The author states the need to improve these
definitions, in particular, by indicating the possibility of administrative liability for corruption offenses, and the
obligation to include offenses committed by a general subject who, through their unlawful behavior, facilitate
corruption (e.g., an accomplice). The author supports the approach of scholars on the expediency of abandoning
the list of corruption criminal offenses and corruption-related offenses in favor of including abstract definitions of
these concepts in the Criminal Code. The author offers an understanding of anti-corruption security as an object



of corruption criminal and corruption-related criminal and administrative offenses: 1) a part of the national
security of the State; 2) includes corruption and disorder related to corruption, which consists in violation by
persons authorized to perform the functions of the State or local self-government, as well as persons equated to
them, of anticorruption requirements, prohibitions and restrictions provided for in Law N2 1700-VII; 3) corruption
and anti-order related to corruption are social risks that have a destructive impact on anti-corruption and,
therefore, on the national security of Ukraine, but have different intensity of such impact; 4) criminal corruption
and corruption-related criminal and administrative offenses are similar in objective and subjective terms, which
gives grounds to consider them as a single entity. Administrative delinquency is a background phenomenon for
crime, since it is characterized by antisociality and mass character, and also has an indirect impact on the
determination of crime, acting as a remote cause. It is found that administrative offenses related to corruption
under Chapter 13-A of the Code of Administrative Offenses may be background phenomena for corruption crime.
Section 2 is devoted to the characterization of actions taken by a person in a situation of a real conflict of interest
as an administrative offense related to corruption and a corruption criminal offense. It is established that the
criminal legislation of France, Romania, and Moldova contains provisions providing for criminal liability for actions
taken by a public servant in a situation of a real conflict of interest. The author reveals the peculiarities of
regulating the situation of conflict of interest in international documents, as well as in the anti-corruption
legislation of foreign countries, such as France, Romania, Latvia, Lithuania, Moldova, and Kazakhstan. The
knowledge about the conflict of interest is supplemented by the analysis of legal positions of the Supreme Court,
which concluded on the concept of private interest, on individual cases of potential and real conflict of interest,
and their differences, on the characteristics of close persons with whom a person authorized to perform the
functions of the state or local self-government does not have family relations, on the possibility of a conflict of
interest for a person who does not work in his /her subordination, but carries out his /her activities in the field
covered by the jurisdiction of the body in which he /she works. The author provides common features between a
real conflict of interest and the use of power or official position contrary to the interests of the service as a sign of
abuse. The offense under Art. 1727 of the Code of Administrative Offenses acts as a background phenomenon of
abuse only in the case of a real conflict of interest. Usually, the peculiarity of deviant behavior in this case is the
continuity between the commission of an administrative offense related to corruption in the form of failure to
notify an official in the cases and in the manner prescribed by law of a real conflict of interest or taking actions or
making decisions in the context of a real conflict of interest and the abuse itself. It is proved that abuse of office
includes abuse of power. In case of abuse of office by an official who is not a law enforcement officer, such actions
should be qualified as abuse. Private interest as an element of a real conflict of interest as part of abuse is
transformed into an integrated private interest which includes such a motive as an unlawful interest (of an official
or third parties, in particular, selfish ones), as well as the purpose - obtaining any unlawful benefit for oneself or
another individual or legal entity, which is a distinguishing feature between the offense under Part 2 of Article 1727
of the Code of Administrative Offenses and abuse.
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2. Roman O. Movchan

KBasidikamis: 1. . ., npodpecop, 12.00.08

Imentudikarop ORCID ID: 0000-0003-2074-8895

JoparkoBa indopmamnist:

ITIoBHe HaﬁMeHyBaHHﬂ IOpI/I,I;I/I‘{HOi 0COOM: JloHebKUi HAl[iOHATbHUI yHiBepcureT imeHi Bacuna Cryca
Kopg 3a €IPIIOY: 02070803

MicquHaXO,I[)KeHHﬂ: ByJ1. 600-pivyus, 6yz. 21, Binuug, Binaunpkuii p-H., 21021, Yrkpaina

dopma ByacHOCTI: [lepxasna

Cdepa ynpaBitiHHS: MiHictepcTBo OCBiTH i HayKu YKpaiHu

InenTudikarop ROR:

PeuenzeHTu

BiacHe IIpizBuie Im'sa I1o-6aTbKOBI:

1. Kybanscekuit Bnagucnas Hapuuzosuy

2. Vladyslav N. Kubalskyi

KBasigikanis: x.10.1., nou., 12.00.08
InenTudikarop ORCID ID: 0000-0001-6127-5786
HoparkoBa indopmamnist:

IloBHe HaliIMeHYBaHHS IOPUAHYHOL 0CO0H: IHcTUTYT IepkaBy i mpaBa im. B. M. Kopelpkoro HarjioHanbHoi

akageMii Hayk YKpaiHu

Kopg 3a €IPIIOY: 05417130

Micue3HaxoaKeHHS: ByJI. TPbOXCBITUTENBbCHKA, OyA. 4, Kuis, 01001, Ykpaina
dopma BracHOCTI: JlepxasHa

Cdepa ynpaBiriHHS: Haujonanbha akaziemis HayK Ykpainu

InenTudikarop ROR:

VIII. 3ak1104Hi BiZOMOCTI
Baacue IlpizBuie Im's [10-6aTbKOBI Anpipiiiko Onbra GeziopiBHa

TOJIOBH pajgu

Bisacue IpizBume Im's I10-6aThKOBI Aupipiiiko Onbra ®esiopisHa

TOJIOBYIOYOTO Ha 3acCiiaHHi



BigmoBigasbHUH 32 MiATOTOBKY Ckpunsiok O.B.

00JIIKOBHX JOKYMEHTIB

PeecTtpartop YkpIHTEI

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaJIbHUM 32 PEECTPalLil0 HayKOBOI IOpuenko TeTsHa AHaTosiiBHA

OisIIBHOCTI




