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1. 3710BXXKMBaHHSA NTPABOM HAJIEXXUTh [0 AVCKYCIMHUX KaTeropiil Cy4acHOI 3araJlbHOTEOPETUYHOI IOPUCTIPYIEHILIL.
BusHauyeHHs 110ro npaBoBOi IPMPOAY, KPUTEPIIB BUABIEHHS Ta BiIMEKYBaHHS Bifl IPaBOMIpHOI pearisariii
Cy0’eKTUBHUX IIPaB 3aJIMIIAETHCS IPEIMETOM HAYKOBUX AUCKYCiil. [IpakTHYHe 3HaYeHHS 3/I0BKMBaHHS IPaBOM
cy6’eKTaMy IIpaBa 3yMOBJIEHE HEOOXiIHICTIO OLiHKY X [TOBEIiHKY, siIKa (POPMaJIbHO BiJI[IOBila€ BUMOraM 3aKOHY,
OJHaK CyIepeunThb MOro NpU3HaYEHHIO Ta 3arajlbHUM 3acajiaMm npasa. JJoCimKeHHs 3JI0BXKMBAHHS [TPaBOM Y
IUcepTalii 37iiICHIOETLCS B KOHTEKCTI MEXaHI3My peastizallii mpasa 4K CKJIa0BOi IpolLecy npaBopeanisaliii, mo
IIOB'sI3aHA 31 3[iICHEHHSIM Cy0' €KTUBHUX [1PaB, BUKOHAHHSIM IOPUIUYHUX O00B'I3KiB Cy0'€KTaMM NPaBOBiHOCKH Ta
IOCSITHEHHSM LlijIell TPaBOBOr'O PEryJI0BaHHS. 3a JOIOMOIOI0 IIO€AHAHHS JOKTPUHAIBHOIO, HOPMAaTUBHOIO Ta
[IPaBO3aCTOCOBHOIO BUMipPiB aBTOPOM MPOCTEXYBAJIOCH SIK 3MIHIOBAJIMCS MiIXOAHN 4O PO3YMIHHS 3/I0BXKVBAHHS

IIPaBOM B IOpUIWYHIN Haylli, CyA0OBiN IPaKTHUL i IKMM YMHOM BOHM BiOOPa’KalOThCS HA CbOTOJHI. EAMHOrO Migxomy



IO BU3HAYEHHS CyTHOCTI 3JI0BXKMBAHHS IIPAaBOM y Cy4YacCHill I0PUANYHIN Hayli HEe cPOPMOBAHO. Y pi3HUX
KOHLIETIIisIX HAyKOBLIi pO3IJISAAI0Th HOTO SIK Pi3HOBU, [IPaBOINOpyIIeHHS, GOpMYy HeLOOpOCOBICHOI MOBEiHKY,
0co6MBUH cIIoci6 peasizallii cy6'eKTHBHOrO npasa abo caMmocTiliHe IpaBose sBulle. KoxkeH i3 nux nigxomnis
BiJOOpakae OKpeMi PUCH AOCIiIPKyBaHOrO (PEHOMEHY, OIHAK HE MOSCHIOE IIOBHOIO MipOI0 IOT0 Miclie y MEXaHi3Mi
pearnisanii npaBa Ta 0CO6MBOCTI (PYHKIIOHYBAaHHS IPABOBOTO PETYJII0BaHHS. 3'9CyBaHHS IPABOBOI IPUPOIU
3JI0B)KMBAHHS [IPAaBOM Ta BU3HA4YEHHS HOT0 MICLSl y CTPYKTYPi ITpaBopeasisallii JO3BOJIsIE€ PO3TJIAATU VOTO SIK
ocobsmBuil posB gedopmallii MexaHizMy peasizarii mpasa. VizeTscs npo cutyariii, Ko 0co6a BAKOPUCTOBYE
HajaHi ifl mpaBOBi MOXJIMBOCTI i3 pOpMaIbHUM IOTPUMAHHSIM 3aKOHOZABCTBA, ajle CII0Ci0 ix 3iliICHEHHS BUXOAUTh
3a MeXi QyHKIiOHAJILHOTO ITPU3HAYEHHSI [TpaBa Ta He BiAINOBiZlae NPUHLIUIIAM, Ha SIKUX I'PYHTYEThCS [IPaBOBE
PETyJIOBaHHS. 3/I0B)KUBaHHS [IPAaBOM BAU3HAYa€ThCS aBTOPOM SIK IOPUAMYHO 3HAYyIa, CBiZlOMO- BOJIbOBA I1IOBEiHKA
cy0’eKTa Npasa, 1o MOoJISIrae y 3[iiCHEHHI Cy0'€KTMBHOrO Ipasa abo peasizalii BJ1aHOro IOBHOBAKEHHS Y
(opMasbHO IOMYCTUMUX 3aKOHOJABCTBOM MeXKaX BCylepeu iX (PyHKLiOHaJIbHOMY IPU3HAYEHHIO, COLiaIbHil MeTi
Ta IpUHLMIIAM I1paBa. [loBeiHKa BiIXUIISIETHCS Bif HAJIEXKHOI MOZIEJIi TpaBopeartisaliii, CTBOpPIOe peasbHy 3arpo3y
abo CIpUYMHSIE IIKOJY IpaBaM i 3aKOHHUM iHTepecaM iHIIMX Cy0’eKTiB TpaBa, CyCIi/IbCTBY YU JIeprKaBi, 0
00yMOBJII0€ HACTaHHS IOPUAMYHUX HACIITKIB. Y MeXKaxX 3alIPONIOHOBAHOI KOHLEMIIii TO-iHIIOMY OCMUCJIIOETHCS i
CITiBBiZIHONIEHHS 3/I0BKMBAHHS [IPABOM i3 CyMKHUMU TIPaBOBUMU KaTeropisiMu. 1oro HEMOXJIMBO TIOBHICTIO
OTOTO>XXHUTH 3 NIPAaBOIIOPYIIEHHSM, 3 IPAaBOMIPHOIO [10BeiHKO0. PopMasibHa BifIIIOBiAHICTh 3aKOHY cama 110 cobi He
CBiUMTB IIPO HAJIEXKHY peasisalilo npasa. BupimanbHOro 3HaYeHHs HaOyBaIOTh [€KilbKa 3anuTaHs. [1o- nepume, yu
BiATIOBifla€ MOBeiHKA IPUHIMIIAM CIIPABEJIMBOCTI, ZOOGPOCOBICHOCTI Ta PO3YMHOCTI, Ha SIKUX I'PYHTYETHCS
Cy4yacHUi1 MpaBonops oK. [lo-npyre, 4yu He NOPYIye [IpaBa, CBOOOM Ta 3aKOHHI iHTepecH iHIINX Cy0€KTIB IIpaBa.
3anpornoHoBaHa CUCTEMA B3a€MOIIOB'I3aHNUX KPUTEPIiB BUSIBJIEHHS 3JI0BXKMBAaHHS IPaBOM Ilepedadae KOMIJIEKCHY
OIIiHKY MeTH TIOBELiHKHU Cy0’'€KTa, ClIOCOOY 37iMICHEeHHS ITpaBa, BilIOBiZHOCTI IPUHIMIIAM CIIPABEIJINBOCTI,
IOOPOCOBICHOCTI, PO3YMHOCTI, a TAaKOX iX HACJiAKIB 17151 iHIIMX Y4aCHUKIB IIpaBoBifHOCKH. KOXKeH i3 KpurtepiiB Mae
CaMOCTiiHe 3HaU€HHS, OJJHAK JIUILE iX [IO€HAHHS Ja€ MOXKJIMBICTh BCTAHOBUTH, UM Bill[IOBifa€e peaizalis
Cy0’€eKTMBHOTO NpaBa Moro GyHKLUiOHaJIbLHOMY NTPM3HAYEHHIO Ta BUMOTaM 3arajbHUX IPUHLMIIB Ipasa. [IpuHuunm
PO3YMHOCTI, IOOPOCOBICHOCTI, CIIpaBeIMBOCT] BUCTYIAIOTh TPAKTUYHUMU OPiEHTUPAMMU [1JIs1 BUBHAYEHHS MeX
IOTyCTHMOI ITIOBEIiHKU Cy0'€KTIiB IPaBOBiTHOCKH. Y LOCJII)KEHHI BOHU PO3IJIIaloThCs SIK 3arajbHi 3acajiy Ipasa,
10 OKPECJIIOIOTh 11i MEXi. [X 3acTocyBaHHS 3a6e3nedye HalexXHy PABOBY OIHKY y BUMA/IKaX, Ko (popMasibHe
IOTPUMAaHHS 3aKOHY HE rapaHTye NOCSATHEHHS CIIPaBedJIMBOrO pe3ysbTary. JJl06pOCOBICHICTh XapaKTepUusye
BHYTPIIIHIO CIIPSIMOBAHICTh IIOBEiHKY Cy0'€KTA, 110 IIPOSIBISIETHCS Y CYMJIIHHOMY 31iMICHEHHI IpaB, 110Basi o 1pas
Ta 3aKOHHUX iHTepeCiB iHIINX OCib, a TaKOXX YTPUMaHHI Bifi BUKOPUCTaHHS HalaHUX IPABOBUX MOKIMBOCTEN
ycynepeu ix npusHadyeHH0. CripaBejIuBiCTb 3abe3nedye 30a/1aHCOBAHICTb IPMBATHUX i IyOJIiYHUX iHTEPECIB mif
yac peanisanii npasa. [I71s1 OL[iHKM PO3YMHOCTi BUBHAYaJIbHMMU € NIPONOPLiIHICTE 0OPAHOTO CIIOCOOY 3/1iiCHEHHS
IIpaBa, Moro AOLiIbHICTb Ta BiNOBIAHICTh METi IPAaBOBOrO perysioBaHHs. PaKT 3/10BKUBAaHHS [IPAaBOM He MOXKHA
BCTAHOBUTH JIMIIE LIJISIXOM IepeBipku GopMasbHOi BillIOBITHOCTI OBEIiHKM BUMOTraM 3aKOHOABCTBA.
BpaxoByloThCS MeTa 3[iliCHEHHS Cy6'€KTUBHOTO MPaBa, CIoci6 foro peanisallii, XxapakrTep NOBeIiHKY Cy0'eKTa, i
BIJIMB Ha IIpaBa 1 3aKOHHI iHTepecy iHIKX YIaCHUKIB IPAaBOBIIHOCKH, a TAKOXX OOCTaBMHHY, 32 SKUX BiAmoBigHe

IIpaBo OyJI0 peasizoBaHe.

2. Abuse of rights remains one of the more contested categories in general legal theory. Its legal nature, the criteria
for identifying it, and the line that separates it from the lawful exercise of subjective rights are all still debated. The
question matters in practice: a court must often assess conduct that satisfies the letter of the law yet runs against
its purpose and the principles on which the law rests. The thesis approaches abuse of rights through the
mechanism by which law is realized - that is, as part of the process in which subjective rights are exercised, legal
duties are performed. The aims of legal regulation are achieved. Drawing together the doctrinal, normative, and
law-application dimensions, the author traces how the understanding of abuse of rights has changed in
scholarship and case law, and what it amounts to today. Scholarship has not settled on a single account of what
constitutes abuse of rights. It has been described, variously, as a species of offense, a form of bad-faith conduct, a
distinct way of exercising a subjective right, or a legal phenomenon in its own right. Each account captures



something real, yet none fully explains where the phenomenon sits within the mechanism of the realization of law,
or how it bears on the working of legal regulation. Once its legal nature and its place in the structure of law
realization are clarified, abuse of rights can be understood as a particular distortion of that mechanism. It arises
where a person stays within the letter of the law but exercises a right in a way that oversteps its functional
purpose and departs from the principles on which legal regulation is founded. The author defines abuse of rights
as legally significant, conscious, and volitional conduct by which a subject exercises a subjective right or a power of
public authority within the limits the law formally allows, but contrary to their functional purpose, their social aim,
and the principles of law. Such conduct departs from the proper model of law realization; it causes or creates a
real risk of harm to the rights and legitimate interests of others, of society, or of the state, and therefore gives rise
to legal consequences. The proposed conception also recasts the relationship between abuse of rights and
neighboring categories. It is not the same as an offense, nor is it merely lawful conduct. Formal compliance with
the law does not, in itself, mean that a right has been properly exercised. Two questions prove decisive: whether
the conduct is consistent with the principles of justice, good faith and reasonableness that underpin the modern
legal order; and whether it infringes the rights, freedoms and legitimate interests of others. The thesis proposes a
set of interconnected criteria for identifying abuse of rights. Together, they call for a comprehensive assessment of
the subject’s purpose, the way the right is exercised, its consistency with justice, good faith, and reasonableness,
and its consequences for other parties. Each criterion carries weight on its own; only in combination, however, do
they reveal whether the exercise of a right matches its functional purpose and the demands of the general
principles of law. Reasonableness, good faith, and justice serve as practical benchmarks for the limits of acceptable
conduct. They make a sound legal assessment possible precisely where formal compliance with the law does not
guarantee a fair outcome. Good faith speaks to the inner orientation of the subject’s conduct: the honest exercise
of rights, respect for the rights and interests of others, and restraint from using one’s legal powers against their
purpose. Justice holds private and public interests in balance when a right is exercised. Reasonableness turns on
proportionality, whether the chosen means are apt, expedient, and aligned with the aim of legal regulation. Abuse
of rights cannot be established merely by checking whether conduct formally complies with the law. What counts
is the purpose behind the exercise of the right, the manner in which it is exercised, the character of the subject’s
conduct, its effect on the rights and interests of others, and the circumstances in which the right was used. Its
functional purpose sets the limits of a subjective right. In each case, the analysis takes in the text of the relevant
provisions, the principles of law, the facts, and the particular way the right was exercised - the conduct is weighed
through the lens of legal values. Across different areas of legal regulation, abuse of rights shares a common legal
nature despite branch-specific differences. In every instance, it involves exercising a subjective right or a power of
public authority against its functional purpose, thereby frustrating the aims of legal regulation and upsetting the
balance of interests between the parties.
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JoparkoBa iHdpopmamnist:



IloBHe HaliMEeHYBaHHS IOPUAHYHOL 0C00H: HarioHanbHa aka/ieMist BHYTPIIIHIX CTIpaB
Kopg 3a € IPIIOY: 08751177

Micue3Haxoa KeHHS: 1. Conom'sHebka, Kuis, 03035, Ykpaina

dopma ByacHOCTI: Jlepxasna

Cdepa ynpasiriHHS:

InenTudikarop ROR:

Peuensentu

BiacHe IIpi3Buie Im'sa I1o-6aTbKOBI:
1. Boriniu Oner JleoHimOBUY

2. Oleh L. Bohinich

KBasigikanis: k.10.1., c.H.c., 12.00.01
InenTudikarop ORCID ID: 0000-0001-5230-9366
HoparkoBa indopmamnist:

IloBHE HaliIMeHYBaHHS IOPUAHYHOL 0CO0H: [HCTUTYT Iep>kaBy i mpaBa im. B. M. Kopenpkoro HarjioHanbHoi

akazeMii Hayk YKpaiHu

Kopg 3a €IPIIOY: 05417130

Micue3HaxoaKeHHS: ByJI. TppoxcBsTUTENbCEKA, K1iB, 01001, Ykpaina
dopma BracHOCTI: /lepxaBHa

Cdepa ynpaBiriHHS: Haujonanbha akazemis HayK YKpainu

InenTudikarop ROR:

BiacHe IIpizBuie Im'sa ITo-6aThKOBI:
1. Kiremenko Harasist OnekcaHgpiBHa

2. Nataliia O. Kleshchenko

KBasigikamis: . . 1., 12.00.01
InenTudikarop ORCID ID: 0000-0002-4317-1470
HoparkoBa indpopmamnist:

IloBHe HaliIMeHYBaHHS IOPUAHYHOL 0CO0H: IHcTUTYT IepkaBy i mpaBa im. B. M. Kopenpkoro HarjioHanbHoi

akazeMii Hayk YKpaiHu

Kopg 3a €IPIIOY: 05417130

Micue3HaxoaKeHHS: ByJI. TppoxcBsTUTENbCEKE, K1iB, 01001, Ykpaina
dopma BiracHOCTI: /lepxasHa

Cdepa ynpaBiiHHS: HaujonanbHa akaziemist HayK YKpaiHu

InenTudikarop ROR:



VIII. 3akr04Hi BimoMocTi

Bsacue IlpisBume Im'st [T0-6aTbKOBI Onimenko Harasnis MukosnaisHa
roJIOBH pajgu

BaacHe IlpizBuiie Im's ITo-6aTbKOBI Oniulenko Hartasis MukosaiBHa

rOJIOBYIOYOTO Ha 3acCifiaHHi

BigmoBigasbHUH 32 MiATOTOBKY Tononap O.1.
00JIIKOBHX JOKYMEHTIB

PeecTpartop IOpuenko TetsiHa AHaToiiBHA

KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaJIbHUM 3a PEECTpalLilo HayKoBOi IOpuenko TeTsHa AHaToiiBHA

OisIJIbHOCTI




