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1. 3’s1cOoBaHO, O METOLOJIOTIUHNMI MiAXiA DO JOCTiIKEHHS aIMiHICTPaTUBHOTO pO3CyAy B IisipHOCTI HarjionanbHoi
nostitlii 3a6esmnevye riaMboKe po3yMiHHS OO0 CYyTHOCTI Ta IPAKTUYHOTO 3aCTOCYBaHHSI, aKLIEHTYIOUX yBary Ha
B32€MO3B’13Ky HODMATUBHUX, COLIiaJIbHUX Ta QYHKIIOHAJIBHUAX ACNEKTIiB. 3aBASKM 3aCTOCYBAHHIO KOMILJIEKCHOI
METOJI0JIOTii, 110 BKJII0YAa€ CUCTEMY METOOJIOTTYHUX IIPUHIUITIB 06’ €KTUBHOCTI, CUCTEMHOCTI, iCTOPU3MY,
BCeO6IYHOCTI (1110 BU3HAYAIOTh JIOTIKY HAyKOBOTO IMOIIYKY Ta TaPaHTYIOTh MOr0 BiAIIOBiIHICTh BUMOTaM HayKOBOCTI),
METOJI0JIOTIYHYX MiIXO/IiB — aKCi0JIOT{YHOr0, FepMEHEBTUYHOT0, CTPYKTYPHO(PYHKIIOHATIBHOTO (5IKi JAI0Th 3MOTY
aHaJIi3yBaTU NIPABOBI SIBUIIA B Pi3HMX KOHTEKCTAX Ta OLiHIOBATH iX Y MPOKOMY MIKAUCLMIIIIHAPHOMY aCIIEKTi),
METO[IiB aHaJIi3y i CUHTe3Y, NenyKuii Ta iHgyKuUii (SKi [03BOJISIOTh BUSBUTY CyTHICHI XapaKTEPUCTUKHU
IOCJIiI)KYBaHOT O SIBUIIA Ta BCTAHOBUTH B3a€MO3B'SI3KM MiXK HOr0 €JleMeHTaM1) BUSBJIEHO 3aKOHOMIPHOCTI Ta
PU3MKU B peasisalii JUCKpeLiiHUX IOBHOBAaKEHb, L0 CIIPHUSE yIOCKOHAJIIEHHIO [IPABOBOT0 PETYJIIOBAHHS.
[IpoBeneHun anamnisz qUCKpeLii y BITYM3HSIHINA JOKTPHUHI J03BOJIMB CTBEPIPKYBATH, 1O BiCYyTHICTb CUCTEMHOTO

niaxony 1o ii JocimKeHHs, 0 3yMOBJIIOE IIPO6JIEMH Y IIPaBO3aCTOCYBAHHI Ta BU3HAYEHHI MEX JUCKPeLiHUX



[TIOBHOBAXEHb aMIHICTPaTUBHUX OpraHis. [JucKpelis € He nile iHCTPYMEHTOM YIIPaBJliHCbKOI THYYKOCTI, a 1
MpaBoBUM (HEHOMEHOM, IO 6e3rocepeqHbO BILJIMBAE HAa 6aJlaHC MiXK aMiHiCTPAaTUBHOIO JOIBHICTIO Ta
IOTPUMMAaHHSIM IIPUHLMUILY [IPaBOBJans. HarosomeHo, o HernpaBuibHE PO3YMiHHS IUCKPeELii K TOBIJILHOTO
PO3Cyly MOXe IPU3BECTU [I0 OPYLIEHHS JIOACbKUX IIPaB. 3alIPOIIOHOBAHO 3aCTOCOBYBATH KOMILJIEKCHUM MiAXil 1O
IIPaBOBOTO PETYJIIOBAHHS NUCKPELiTHMX TOBHOBAXKEHD B YKPAiHi, 1110 Ma€ BKJIIOYATH JOKTPUHAJIBHE PO3MEXKYBaHHS
IVCKpelii Ta cBaBi/Is (IPUKIIAOM YOTO € €BPOIEChbKUit JOCBin iHTepnpeTalii qokTpuHu margin of appreciation),
(opMyBaHHS KpUTEpiiB IPaBOMIPHOCTI JUCKPELiliHUX pillleHb Ta PO3p06JIeHHS e(PEKTUBHUX MEXaHi3MiB ix
CyZI0BOTO KOHTPOJII0. KOHCTaTOBAHO, 1110 yIOCKOHAJIEHHS TPaBOBOTO PETYJIIOBAaHHS NUCKPELiiHMX TOBHOBAXXEHD
noTpebye CUCTEMHOTO IOCIiI>KeHHSsI IXHbOi IIPaBOBOI IIPUPOJIH, afalTaLii 3apyoiXKHOro JOCBiAY Ta 3allpOBaPKEHHS
epeKTUBHUX MeXaHi3MiB KOHTPOJII0. JIuie Takuii MifXisl CIpUsITUME TIOCUJIEHHIO TTPAaBOBAIIsS, TiABUIIEHHIO
nepenoadyyBaHOCTi aAMiHICTPaTUBHUX pillleHb Ta 3a0€3M1€4YE€HHIO CIIPABEIJIMBOrO IPABO3ACTOCYBAHHS. YTOYHEHO
[IpaBOBY NPUPOAY Ta MEXi 3aCTOCYBAaHHS OUCKPEL|l 3 ypaXyBaHHAM CTaHIAPTIB [IpaBoBIaaas. BifzHadyeHo, o
IVICKpellisl € iIHCTpYMEHTOM peailizallii TOBHOBa)KeHb (IIpYU 1jbOMY, iHTEpIIpeTalisi TEpMiHY «IIOBHOB)KEHHS» Ma€
BUXOJUTH 3 TI0JIOXKEHB 3aXiJHOI TpaauLii mpasa BiNOBIAHO 10 SKOi Lje CTiIbKM CUCTEMA ITpaB Ta 000B'SI3KiB Cy0O'eKTa
BJIaJIHUX [IOBHOBaK€Hb, KiJIbKU BUMOTHU JI0 OPraHy Iy0JIiYHOi BJIagy JisSTH BifOBITHUM YMHOM 337711 BUKOHAHHS
3aBZaHb, IOKJIaIEHUX Ha Lieli OpraH), a He CaMOCTIIHMM IIPaBOBUM SIBUILEM, i 3aBXI1 0OMe>keHa HOpMaMU I1paBa,
110 3anobirae ii JOBIILHOMY 3aCTOCYBaHHIO. 3allpOIIOHOBAHO aBTOPCHKY Ae(iHillilo IIOHITTS JUCKpeL|i y AislIbHOCTI
HaunionaneHoi nosmiuii. Juckpeuis y giszmpHOCTI HanioHanpHOI nosinii — 1e croci6 peanisalii IOBHOBaXXEHb
HauioHasbHOIO NOJILi€I0 SIK OpraHOM JIepKaBHOI BJIaIH, IO MOJISITA€ B MOXKJIMBOCTI BUOOPY (SIKUAI CIIMPAETHCS HA
I0pUAVYHI 1 GaKTUYHI MifCTaBy Ta KU BiANOBigae IPUHLUITY IPABOBIIALS, HE CYyIIePEYUTh CyTHOCTI
IIPaBOBiIHOCUH, Y SIKUX 3aCTOCOBYETBCSI PO3CY/l) BapiaHTy [ii/pillleHHs B MeXKax, BUBHAUYEHUX 3aKOHOM, 0€3
po3mupeHHs abo 3MiHU 1[UX TOBHOBa)KEHb. AKIIEHTOBAHO YBary, o KOoJIu BUOIp pileHHs] 06MesKeHU JIMIie OGHUM
BapiaHTOM, 1[0 TIPSIMO NependadYeHni 3aKOHOM, TO MOBA IJie PO iMIIepaTUBHUI IIPUIIKC, a HE JUCKPELIilo.
3anpornoHoOBaHi Bi B3aeMOOINOBHIOBAIbHI Kiacuikalii quckpelii: 3a piBHIMU BU60Opy (11010 pilleHHs /Aii, 1010
BapiaHTIB pilleHHs1/fii, Oo#o criocoby Aii) Ta 3a KOHTPOJIbOBAHICTIO (PErIaMeHTOBaHa, 0OMEXKEHa, BiTHOCHO
BinbHA). Li kacudikaii 103BOISIOTE PO3MEXYBATU Cepr CYLOBOTO KOHTPOJIIO Ta aIMiHICTpAaTUBHOI AUCKpeLii.
HaBeneHi 10J105)KeHHS CIIPUSIIOTh BIOCKOHAJIEHHIO MEXaHi3MiB HOPMATHMBHOTO PETYJIIOBAHHS ITUCKPELiIHUX
IIOBHOBAXXEHb MOJIillii Ta NigBUIEHHIO €(PEKTUBHOCTI KOHTPOJIIO BifIIOBiIHO A0 IPUHIMUIIIB HAJIEXKHOTO BPSIyBaHHSI.
Po3po6iieHo ITsITHEIEMEHTHY MOJIeJIb MEX aIMiHICTpaTUBHOrO po3cyny HanioHanbHoi nominii Ykpainuy, sika
OXOILJIIOE HOPMAaTHBHOIIPABOBi (BU3HAYAIOTh [IPABOBi paMKH JUCKPELifHNX TOBHOBAaXEHb Ha OCHOBI KoHCTHTY11I,
3aKOHiB, IiI3aKOHHUX aKTiB Ta MiXKHAPOJHUX CTaHMAPTIB), IHCTUTYLiIHI (3a06€311€e4yI0Th KOHTPOJIb 32 PO3CYIOM
4yepes CUCTEMY CyJIOBOTO HAIJIsIAy, IPOKYPOPCHKOrO KOHTPOJIIO Ta 1apJIaMEHTChKOTO MOHITOPHUHIY), IPOLIEAYPHI
(persnaMeHTyIOTh OPSAOK IPUNHATTS PillleHb, BCTAHOBJIIOIOYY BUMOTHY O MOTUBYBAHHS, 3MarajbHOCTI Ta
BiIKPUTOCTI), PYHKLiOHAJIbHI (0OMEXYIOTbh JUCKPELlil0 paMKaMy KOMIIETeHLii opraHy, 3arobiraloyy repeBUIleHHI0
[IOBHOBA>XXE€Hb) Ta MaTepiasbHi (IPYHTYIOTbCS Ha IPUHLIMIIAX IPONOPLIMHOCTI, HEOOXiAHOCTI Ta IPaBOBOI
BU3HAYEHOCTI /17151 OLiHKY 3aKOHHOCTI aIMiHICTPAaTUBHUX pillleHb) OOME>KEHHS. 3alIpONIOHOBAHMI MifIXi]] 103BOJIsIE
CHUCTEMHO OLiHIOBaTH 6aylaHC MK e(EeKTHUBHICTIO AisIbHOCTI MOl Ta 3a6e3reYeHHsIM ITPAaBOBJIA IS, OCOOJINBO B

YMOBax BOEHHOT'O CTaHy.

2. It is established that the methodological approach to the study of administrative discretion in the National Police
activities provides a deep understanding of its essence and practical application, focusing on the interconnection
of normative, social and functional aspects. By virtue of the application of a comprehensive methodology, including
a system of methodological principles of objectivity, systematicity, historicism, comprehensiveness (which
determine the logic of scientific research and uarantee its compliance with the requirements of scientificity),
methodological approaches axiological, hermeneutic, structural and functional (which allow analyzing legal
phenomena in different contexts and evaluating them in a broad interdisciplinary aspect), methods of analysis and
synthesis, deduction and induction (which allow identifying the essential characteristics of the phenomenon under
study and establishing interconnections between its elements), regularities and risks in the exercise of
discretionary powers have been identified, which contributes to the improvement of legal regulation. The analysis



of discretion in the domestic doctrine allowed us to establish the absence of a systematic approach to its study,
which causes problems in law enforcement and determining the limits of administrative agencies’ discretionary.
Discretion is not only a tool of managerial flexibility, but also a legal phenomenon that directly affects the balance
between administrative expediency and compliance with the principle of the rule of law. It is emphasized that a
wrong understanding of discretion as arbitrary discretion can lead to human rights violation. It is proposed to
apply a comprehensive approach to the legal regulation of discretionary powers in Ukraine, which should include a
doctrinal distinction between discretion and arbitrariness (an example of which is the European experience of
interpreting the doctrine of margin of appreciation), the formation of criteria for the legality of discretionary
decisions and the development of effective mechanisms for their judicial control. It is stated that improving the
legal regulation of discretionary powers requires a systematic study of their legal nature, the adaptation of foreign
experience and the introduction of effective control mechanisms. Only such an approach will help strengthen the
rule of law, increase the predictability of administrative decisions, and ensure fair law enforcement. Legal nature
and limits of discretion application are specified, taking into account the standards of the rule of law. It is noted
that discretion is a tool for the exercise of powers (at the same time, the interpretation of the term powers” should
be based on the provisions of the Western legal tradition, according to which it is as much a system of rights and
obligations of the subject of authority as a requirement for a public authority to act accordingly in order to
perform the tasks assigned to this authority), and not an independent legal phenomenon, and is always limited by
the norms of law, which prevents its arbitrary application. The author’s definition of the concept of discretion in
the National Police activities is proposed. Discretion in the National Police activities is a way of exercising the
powers of the National Police as a state authority consisting in the possibility of choosing (which is based on legal
and factual grounds and which corresponds to the principle of the rule of law, does not contradict the essence of
the legal relations in which discretion is applied) an option of action /decision within the limits defined by law,
without expanding or changing these powers. It is emphasized that when the choice of a decision is limited to only
one option, which is directly provided for by law then it is about an imperative prescription, not discretion. Two
complementary classifications of discretion are proposed: by levels of choice (regarding the decision/action,
regarding the options for the decision/action, regarding the method of action) and by controllability (regulated,
limited, and relatively free). These classifications allow us to distinguish between the spheres of judicial control and
administrative discretion. The above provisions contribute to the improvement of the mechanisms of normative
regulation of the discretionary powers of the police and to increasing the effectiveness of control in accordance
with the principles of good governance. A five-element model of the limits of administrative discretion of the
National Police of Ukraine, which includes regulatory (determine the legal framework of discretionary powers
based on the Constitution, laws,
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