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1. 3’s1coBaHoO, 0 METOLOJIOTIUHMI MiAXiA 40 JOCTiIKEHHS aJMiHICTpPaTUBHOTO po3CyAy B HisimbHOCTI HanjioHanbHOI

noJtinii 3abesnevye ramboKe pO3yMiHHS OO CYTHOCTI Ta IPAKTUYHOTO 3aCTOCYBAHHS, aKLIEHTYIOUN YBary Ha
B32€MO3B'13Ky HOpPMaTUBHUX, COLiaJIbHUX Ta (YHKLIOHAJBHUX aCIEKTIB. 3aBISKU 3aCTOCYBAHHIO KOMIIJIEKCHOI

METOI0JIOT], 110 BKJII0Ya€ CUCTEMY METOOJIOTIYHUX IPUHIIUIIIB 00’ €KTUBHOCTI, CUCTEMHOCTI, icCTOpU3M
b b b

BCE6IYHOCTI (1110 BU3HAYAIOTH JIOTIKY HAyKOBOTO IMOIIYKY Ta TAPaHTYIOTh MOTO BiAOBiIHICTh BUMOTaM HayKOBOCTI),

METOJOJIOTIYHYMX MiAXOiB — aKCiOJIOTiYHOr 0, FEPMEHEBTUYHOI0, CTPYKTYPHO(]PYHKLIOHATIBHOTO (5IKi JAI0Th 3MOTY

aHasli3yBaTU [IPaBOBi SIBUINA B Pi3HUX KOHTEKCTAxX Ta OLHIOBATH iX Y IIMPOKOMY MiKAUCLUIIJIIHAPHOMY aCIIeKTi),

METO/IiB aHaJli3y i CUHTe3y, NenyKLii Ta iHayKLUii (SKi [03BOJISIOTh BUSBUTY CYyTHICHI XapaKT€PUCTUKHU

,U,OCJIi,IL)KYBaHOI‘O SABHUIIA Tda BCTAHOBUTU B3a€MO3B'I3KU MiXK H1Oro eJ'IeMeHTaMI/I) BUSBJIEHO BHKOHOMipHOCTi Ta



PU3UKU B peaslidalii AUCKPELifHUX TIOBHOBAXKEHD, 110 CIIPUSIE YIOCKOHAJIEHHIO IIPABOBOIO PETYJIIOBAHHSL.
[IpoBenenuit aHani3 JUCKpeLii y BITYN3HSHIN LOKTPHHI JO3BOJIUB CTBEPI)KYBATH, 1O BiICYTHICTb CUCTEMHOTO
niaxony 1o ii JocimKeHHs, 0 3yMOBJIIOE IIPO6JIEMU Y IIPABO3aCTOCYBAHHI Ta BU3HAYEHHI MEX JUCKPEeLiHUX
[TIOBHOBAXEHb aMiHICTPaTUBHUX OpraHis. [JucKpelid € He nile iHCTPYMEHTOM YIIPaBJliHCbKOI THYYKOCTI, a 1
IpaBoOBUM (PEHOMEHOM, 1110 6e3MocepeiHbO BIUIMBAE Ha 6aaHC MK agMiHICTpaTUBHOIO JOLIJIBHICTIO Ta
IOTPUMMAaHHSIM IIPUHLMILY IPaBOBians. HarosomeHo, o HernpaBuibHE PO3YMiHHS IUCKpPeLii K TOBIILHOTO
PO3Cyly MOXe IIPU3BECTH [I0 MOPYLIEHHS JIOAChKUX IIPaB. 3aIIPOIIOHOBAHO 3aCTOCOBYBATH KOMIIJIEKCHUM MiAXil 10
IIPaBOBOTO PETYJIIOBAaHHS NUCKPELiITHMX TOBHOBAXXEHD B YKPAiHi, 1110 Ma€ BKJIIOYATH JOKTPUHAJIBHE PO3MEXKYBaHHS
IVCKpelii Ta cBaBi/Is (IPUKJIAIOM YOTO € €BPOIENChbKUI NOCBin iHTepnpeTalii qokTpunu margin of appreciation),
(opMyBaHHS KpUTEpiiB IPaBOMIPHOCTI JUCKpeLiliHUX pillleHb Ta PO3p06JeHHS e(PEeKTUBHIUX MEXaHi3MiB ix
CyJI0BOT'O KOHTPOJII0. KOHCTAaTOBaHO, 10 yAOCKOHAIEHHS IIPAaBOBOTO PETYJII0OBAHHS AUCKPELiMHUX IOBHOBAXEHb
noTpebye CUCTEMHOTO [OCIiIP)KeHHS! IXHbOI IIPaBOBOI IIPUPOJIY, afarTaLii 3apyoiKHOro JOCBimYy Ta 3alIpOBapKEHHS
edpeKTUBHUX MeXaHi3MiB KOHTPOJIIO. JIuiie Takuil MifXiJl CIpUsITUME TIOCUJIEHHIO TTPAaBOBJAIIS, TiABUIIEHHIO
nepen6adyBaHOCTi aAMiHICTPaTUBHUX pillleHb Ta 3a0€3[1€4YE€HHIO CIIPABEIJIMBOrO [IPABO3ACTOCYBAaHHS. YTOUHEHO
[IpaBOBY NPUPOAY Ta MEXIi 3aCTOCYBaHHS NUCKpPELii 3 ypaXyBaHHSM CTaHJapTiB ITpaBoBiaaas. BinzHadyeHo, mo
IVCKpellis € iIHCTpyMEHTOM peaJlizallii TOBHOBa)KeHb (IIpY I[bOMY, iHTEpIIpeTallisi TEpMiHY «TIOBHOB)KEHHS» Ma€
BUXOJUTH 3 TI0JIOXKEHB 3aXigHOI TpaAulii mpaBa BiNIOBiAHO 1O SKOi Lje CTiNIbKM cUCTeMa IIpaB Ta 000B'sI3KiB Cy0'eKTa
BJIQJHUX TIOBHOBA)KEHbD, KiJIbKM BUMOTH 10 OpraHy Iy0JIiuHOi Bafy AisITU BiJIOBIIHUM YMHOM 33a]1JIsS1 BAKOHAHHS
3aBJaHb, IOKJIAIEHUX Ha LIeli OpraH), a He CAaMOCTITHMM IIPaBOBUM SIBUILEM, i 3aBXIy 06MeskeHa HOpMaMU I1paBa,
110 3anobirae ii JOBIILHOMY 3aCTOCYBaHHIO. 3alIpOIIOHOBAHO aBTOPCHKY Ae(iHillilo OHITTS JUCKpeLil y AislIbHOCTI
HanionanbsHoi nosmiuii. Juckpeuis y gismpHOCTi HanlioHanpHOiI nosinii — 1e croci6 peanisalii IOBHOBaXXEHb
HanioHanbHOI0 NOJiLi€lo SIK OpraHoM Jep>KaBHOI BJIaZiy, IO MOJIIra€ B MOKJIMBOCTI BUOODY (SKUI CIIMPAEThCS Ha
IOPUAVYHI 1 GaKTUYHI MigCTaBy Ta KU BiANOBigae IPUHLUITY IPABOBIIALS, HE CYIIEPEYUTh CYTHOCTI
IIPaBOBIIHOCUH, Y SIKUX 3aCTOCOBYETBCSI PO3CY[l) BapiaHTy [ii/pillleHHs B MeXKax, BUBHAUYEHUX 3aKOHOM, 0€e3
PO3MNPEHHS 200 3MiHU LJUX TIOBHOBAKEHb. AKIIEHTOBAHO YBary, 10 KOJIM BUOIp pillleHHsI OOMEeXeHU JInIle OOHUM
BapiaHTOM, IO NIPSIMO NepenbdadeHuii 3aKOHOM, TO MOBA IJie PO iMIIepaTUBHUI NPUIINC, & HE AUCKPELiIo.
3anpornoHoOBaHi ABi B3a€MOOINOBHIOBAIbHI Kacuikalii quckpenii: 3a piBHIMU BU60OpY (11010 pilieHHs /Aii, 1010
BapiaHTIB pileHHs/nii, WoAo criocoby Aii) Ta 3a KOHTPOJIbOBAHICTIO (pPeraMeHTOBaHa, 0OMEXKeHa, BiTHOCHO
BinbHA). Li knacu@ikalii JO3BOJISIOTh PO3MEXKYBATU ChepU CyLOBOrO KOHTPOJIIO Ta AAMIHICTPaTUBHOI AUCKpeLii.
HaBeneHi n0J105)KeHHS CTIPUSIIOTh BIOCKOHAJIEHHIO MEXaHi3MiB HOPMATHMBHOTO PETYJIIOBAHHS ITUCKPELiHUX
IIOBHOBAXXEHb IOJIilIii Ta NigBUIEHHIO €(PEKTUBHOCTI KOHTPOJIIO BifIIOBiHO 1O IPUHIMUIIIB HAJIEXKHOT'O BPSILyBaHHSI.
Po3pobseHo m'aTueIeEMEHTHY MOJIEJIb MEX aIMiHiICTpaTMBHOro po3cyny HauioHanpHOI nosinii Ykpainy, sika
OXOIIIOE HOPMATHBHOIIPABOBi (BU3HAYAIOTh [IPABOBi pAMKU IUCKPELIMHNAX MTOBHOBAXXEHDb Ha OCHOBI KOHCTHUTYIIII,
3aKOHiB, IiI3aKOHHUX aKTiB Ta MiXKHAPOJHUX CTaHMAPTIB), IHCTUTYLiliHI (3a06€311eYy0Th KOHTPOJIb 32 PO3CYIOM
yepes CUCTEMY CyJIOBOTO HAIJIsIAy, IPOKYPOPCHKOr0 KOHTPOJIIO Ta 1apJIaMEHTChKOTO MOHITOPUHIY), IPOLIeAYPHI
(persaMeHTyIOTh OPSIOK IPUNHATTS PillleHb, BCTAHOBJIIOIOYY BUMOTHY O MOTUBYBAHHS, 3MarajbHOCTI Ta
BiAKPUTOCTI), PyHKLiOHAJIBHI (0OMEXYIOTh JUCKPELiI0 paMKaMy KOMIIETEeHLii oprany, 3arobirailoyu rnepeBuIeHHIO
IIOBHOBA>XXE€Hb) Ta MaTepiasbHi ([PYHTYIOTbCS Ha IPUHLIUIIAX IPONOPLiMHOCTI, HEOOXiAHOCTI Ta IIPaBOBOI
BM3HAYEHOCTI [J151 OLiHKM 3aKOHHOCTI aMiHICTPaTUBHUX PillleHb) OOMEXXEHHS. 3alIpOIIOHOBAHMH MifXi[l JO3BOJISIE
CHCTEMHO OLiHIOBaTH 6ajlaHC MDK eeKTUBHICTIO HisiIbHOCTI MoiLlii Ta 3a6e3ne4eHHsIM [TPaBOBIaAIsl, OCOOIMBO B

YMOBax BOEHHOT'O CTaHy.

2. It is established that the methodological approach to the study of administrative discretion in the National Police
activities provides a deep understanding of its essence and practical application, focusing on the interconnection
of normative, social and functional aspects. By virtue of the application of a comprehensive methodology, including
a system of methodological principles of objectivity, systematicity, historicism, comprehensiveness (which
determine the logic of scientific research and uarantee its compliance with the requirements of scientificity),
methodological approaches axiological, hermeneutic, structural and functional (which allow analyzing legal
phenomena in different contexts and evaluating them in a broad interdisciplinary aspect), methods of analysis and



synthesis, deduction and induction (which allow identifying the essential characteristics of the phenomenon under
study and establishing interconnections between its elements), regularities and risks in the exercise of
discretionary powers have been identified, which contributes to the improvement of legal regulation. The analysis
of discretion in the domestic doctrine allowed us to establish the absence of a systematic approach to its study,
which causes problems in law enforcement and determining the limits of administrative agencies’ discretionary.
Discretion is not only a tool of managerial flexibility, but also a legal phenomenon that directly affects the balance
between administrative expediency and compliance with the principle of the rule of law. It is emphasized that a
wrong understanding of discretion as arbitrary discretion can lead to human rights violation. It is proposed to
apply a comprehensive approach to the legal regulation of discretionary powers in Ukraine, which should include a
doctrinal distinction between discretion and arbitrariness (an example of which is the European experience of
interpreting the doctrine of margin of appreciation), the formation of criteria for the legality of discretionary
decisions and the development of effective mechanisms for their judicial control. It is stated that improving the
legal regulation of discretionary powers requires a systematic study of their legal nature, the adaptation of foreign
experience and the introduction of effective control mechanisms. Only such an approach will help strengthen the
rule of law, increase the predictability of administrative decisions, and ensure fair law enforcement. Legal nature
and limits of discretion application are specified, taking into account the standards of the rule of law. It is noted
that discretion is a tool for the exercise of powers (at the same time, the interpretation of the term powers” should
be based on the provisions of the Western legal tradition, according to which it is as much a system of rights and
obligations of the subject of authority as a requirement for a public authority to act accordingly in order to
perform the tasks assigned to this authority), and not an independent legal phenomenon, and is always limited by
the norms of law, which prevents its arbitrary application. The author’s definition of the concept of discretion in
the National Police activities is proposed. Discretion in the National Police activities is a way of exercising the
powers of the National Police as a state authority consisting in the possibility of choosing (which is based on legal
and factual grounds and which corresponds to the principle of the rule of law, does not contradict the essence of
the legal relations in which discretion is applied) an option of action/decision within the limits defined by law,
without expanding or changing these powers. It is emphasized that when the choice of a decision is limited to only
one option, which is directly provided for by law then it is about an imperative prescription, not discretion. Two
complementary classifications of discretion are proposed: by levels of choice (regarding the decision/action,
regarding the options for the decision /action, regarding the method of action) and by controllability (regulated,
limited, and relatively free). These classifications allow us to distinguish between the spheres of judicial control and
administrative discretion. The above provisions contribute to the improvement of the mechanisms of normative
regulation of the discretionary powers of the police and to increasing the effectiveness of control in accordance
with the principles of good governance. A five-element model of the limits of administrative discretion of the
National Police of Ukraine, which includes regulatory (determine the legal framework of discretionary powers
based on the Constitution, laws,
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