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Pedepar:

1. Y puceprauii 37iliCHEHO TEOPETUYHE y3araJbHEHHS Ta 3alIPOIIOHOBAHO HOBE BUPILIEHHS TPO6IE€MUA HOPMATUBHO-
IIPABOBOTO 3a6€3MeYeHHs] KPMMiHA/IbHOI BillIOBiIaIbHOCTI 3a OPYLIEHHS IPaBa Ha 3aXMCT, 4 TAKOX BUCYHYTO
MIPOMNO3ULii 010 BLOCKOHAJIEHHS M10JI0KEHb po3ziny XVIII KpumiHanbHOro Kogekcy YKpainu «KpumiHasbHi
[IPaBONOPYLIEHHS IPOTU [IPABOCYAs1» Ta iHIIMX HOPMAaTUBHONIPABOBUX AKTiB, SIKi MiCTSTb MTOJIOKEHHS PO
JVCUUIUJIIHAPHY BilllIOBiAANIBHICTD Ai3HABA4a, CJIi40ro, IPOKYypopa, cyali. Ha 0CHOBI HalliOHAJILHOTO
3aKOHOZABCTBA Ta HAYKOBUX Mpallb YKPAiHCHKUX Ta 3apy0iKHMX BUEHUX, pillleHb, yXBaleHUX €Bporneiicbkum Cynom
3 [IpaB JIIOJUHY, CyJaMU YKpaiHy IeplIoi, anesduiiiHoi Ta KacauiiHoi iHcraHLii, Bepxosuum CynoM YKpainy,
aHaJITUYHUX Ta CTATUCTUYHUX MaTepiainiB Panu €sponu ta €Bponericbkoro Cyny 3 Ipas JIOAUHY, [lep>KaBHOI
cyznoBoi agminicTpauii Ykpainu Ta Odicy I'eHepanbHOro npoKypopa, a TaKoX KpMMiHalIbHUAX 3aKOHO/ABCTB 14

3apyODKHMX KpaiH 3/1ifiCHEHO KOMILJIEKCHE JOCJIiI)KeHHSI KpUMiHa/IbHOI BiZI[IOBiAA/IbHOCTI 3a OPYIIEHHS [IpaBa Ha



3axuct. Po3nin 1 npucssiyeHnit 3arabHOTEOPETUYHMM 3aCaiaM IOCIII)KEHHS [IOPYLIEHHS [TpaBa Ha 3aXUCT. Y
HbOMY BHUCBITJIEHO CTaH HayKOBOi PO3POOKY KPpMMiHaJIbHOI Bif[IIOBiaIbHOCTI 3a IOPYLIEHHs IIpaBa Ha 3aXKUCT,
[IPaBO HA 3aXMCT y HALIIOHAJIbHOMY IIPaBi Ta y aKTax, SIKi € MDKHApOJHUMU CTaHIAPTaMU IIPaBa Ha CIIPaBEIINBUI
Cy[l, y IPaKTHULi HalliOHAJIbHUX CY[IiB Ta Mi’)KHAPOJHUX CYLOBUX YCTAaHOB, IOPUCHMKIIiS SIKUX BU3HAHA YKPaiHOIO, a
TaKOX CITiBBIIHOLIEHHS KPYMiHAJIbHOIO IIPOLECYaIbHOTO Ta KPMMiHAIbHO-TIPABOBOI'O PO3YMIHHS NOPYIIEHHSA
IpaBa Ha 3axucT. [IpaBo Ha 3aXUCT y HalliOHAJIbHOMY IIPaBi Ta Mi’>KHapOAHUX IIPAaBOBUX CTaHAAPTAX BU3HAYEHO SIK
IBOpiBHEBE ITpaBoBe siBUlle. [lepmuii, 3araabHuil abo KOHLIENTyalbHUI, piBEHb IIpaBa Ha 3aXMCT I'PYHTYETLCS HA
[IPaBOBUX HOPMax IIPO AifIZIbHICTb AEPrKaBU K IIPABOBOI AeP>KaBY, Y SKil JI0AVHA BUSHAETHCS HANBULI OO0
couianbHotO LiHHICTIO (cTatTi 1, 3 KoHCcTUTyLii YKpainm), a onHUM i3 3aBLaHb KPUMIHATIBHOTO ITPOBAIKEHHS €
OXOpOHa IIpaB, CBOOO], Ta 3aKOHHUX iHTEPEeCiB yYaCHUKIB KPUMiHAIbHOTO NPOBaIKeHHs! (Y. 1 cT. 2 KpuMiHasibHOTO
[IPOLIECYaJIBHOTO KoJleKey YKpainm). [Ipyruii, cenianbHuil abo npouecyaabHUI piBeHb 0XOIIII0E HOPMATUBHO-
IIPABOBY perjaMeHTaLllilo NPaB, sIKi epeabdadeHi KpUMiHAJIbHUM MIPOLIeCYalbHUM 3aKOHOM [17151 6€3110CepeHbOTO
00CTOIOBaHHS BU3HAUYEHO] ITpoliecyanbHOi 1103ullii ocobu. Po3MeskoBaHO KPpUMiHAIbHO-TIPaBOBE Ta KPUMiHAJIbHO-
IIpoliecyasibHe PO3yMiHHSI IOPYLIEHHS IIpaBa Ha 3axucT. KpuMinaibHO npolnecyaibHe po3yMiHHS IOPYLIEHHS
IIpaBa Ha 3aXUCT, 3MICT SIKOTO BCTaHOBJIIOETLCS Ha MiJiCTaBi I0JIOKEHb SIK HOPMATABHO-TIPABOBOTO aKTy —
KpuMiHanbHOTO NPOLLECYyaIbHOTO KOJEKCY YKpaiHy, TakK i pillleHb HalliOHAJIBHUX CY/IiB Ta €BPONENCHKOrO Cyay 3
IIpaB JIIJVHU SIK MDKHApOJHOI CYyZ0BOI YCTAHOBY, € IIMPUIMM 32 KPUMIHaJIBHO-TIPABOBE PO3YMiHH IOPYIIEHHS
[IpaBa Ha 3aXKCT, O3HAKU SIKOT0 BU3HAYEHI Y CT. 374 KpMMiHAJIbHOTO KOZEKCY YKpaiHU. ApryMEeHTOBAHO, 10
MOPYILIEHHS [IPAaBa Ha 3aXUCT 3a CBOEIO [IPABOBOIO NIPUPOLOI0 € KPMMiHAJIIBHAM MIPOLECyalbHUM
IIpaBONOpYyLIEeHHSIM. Po37is 2 MiCTUTb [107105keHHS PO CollialbHy 00YMOBJIEHICTb Ta 3apyOiKHUI LOCBI],
KPUMIHaJILHOI BiZlIOBiZA/IbHOCTI 3a MOPYLIEHHS [IPaBa Ha 3aXUCT. KpuMiHajibHa BifIOBiaJIbHICTb 3a [IOPYIIEHHS
IIpaBa Ha 3aXUCT € HETUIIOBOIO [1JIs1 KPUMiHAJIbHUX 3aKOHIB 3apyOiKHUX Jepkas. [1py 11bOMy Y 3aKOHOJJABCTBAX
3apyODKHUX [Ieps’KaB MOXKHA BUIIITIMTH [IeKibKa MoJiesiel IOpUIMYHOI BiANOBigaIbHOCTI 32 OPYIIEHHS IpaBa Ha
3axucT: 1) KpuMiHasIbHA BifIOBiNaMBHICTD 3a cTaTTelo Npo ciayk608i 310unnHM (KK I'pysii, KK Besnprii, KK
Kazaxcrany); 2) KpuMiHaJIbHA BiAIOBiZAIbHICTb 3a CTATTSIMHU, 10 OXOPOHSIIOTh NOiOHI BiITHOCUHMY, IPOTE MPSIMO He
BKa3yl0Tb Ha nopyuieHHs rnpasa Ha 3axuct (KK Boarapii, KK Icnanii, KK I3paimno); 3) 3akpinseHHs iHIUxX BULIB
IOPUAVYHOI BiJI[IOBiAAJIbHOCTI, 30KpeMa, KOHCTUTYLiIMHOI, KpUMiHaJIbHOI IpolecyasbHoi, gucuumliHapHoi (KK
[Mosnpia). BcraHOBIEHHS KPUMiHAIBHOI BiATIOBiNAIBHOCTI 32 MOPYIIEHHS IPaBa Ha 3aXUCT HE € YCTaJIEHOIO Y
peryiameHTalil IpaBOBUX HACJIAKIB MOPYIIEHHS IIpaBa Ha 3aXMCT, BYNHEHOTO 6€3 00TSDKYI0UMX 00CTaBYH, 32 iHIIOI0
MOJIEJIIO, 30KPEMA, IIJIIXOM IIOCUJIEHHS JVCLMIUIIHAPHOI BiAIOBiNAIbHOCTI Ii3HaBa4a, CJIiI40ro, IPOKypopa,
CyIIi, Ta PO3MEXKYBaHHS HisiHb, SIKi CTAHOBJISITh NIOPYLIEHHS IIPaBa Ha 3aXUCT, K KpUMiHa/IbHE NIPABONIOPYIIEHHS Ta
SIK KpUMiHaJ/IbHe ITpoliecyaslbHe AisHHS, SIKe Ma€e BECTU 3a CO00I0 KpMMiHa/bHY IIPOLeCyalbHy Ta,/abo
IVCLUIIIIHAPHY BiATIOBiNaJIbHICTh. 3aIIPOINIOHOBAHO BUKJIIOUUTH 3i CT. 374 KK Vkpainu yacTuHy nepuly, nepenoadeHi
SIKOIO JisIHHS (PaKTUYHO CTAHOBJISITh IOPYLUIEHHS KPMMiHaJIBHOTO NIPOLIECYaIbHOTO 3aKOHY, TOCUJIMBIIN
IVCUMILIIHAPHY BiONOBINAJbHICTE Oi3HABa4a, CJIiA4Y0ro, IPOKypopa, CyAli 3a MOPYLUIEHHS IIPaBa Ha 3aXMCT LUIJIAXOM
BHECEHHS BiJ[TOBITHUX 3MiH [0 3aKOHiB YKpainu «IIpo cymoycTpii i ctaTyc cynmis», «IIpo JucuumiiHapHui CTaTyT
HanjionanbHoi nosinii Ykpainn», «IIpo JIucuumiiHapHUi CTaTyT OPraHiB BHYTPILIHIX CIIpaB YKpaiHU» Ta 3aKOHY
Ykpainu «IIpo npokyparypy».

2. The dissertation provides a theoretical generalization and proposes a new solution to the problem of regulatory
and legal support for criminal liability for violations of the right to defense, as well as proposals for improving the
provisions of Section XVIII of the Criminal Code of Ukraine, «Criminal Offenses Against Justice», and other
regulatory legal acts containing provisions on the disciplinary liability of investigators, prosecutors, and judges.
Based on national legislation and scientific works by Ukrainian and foreign scholars, decisions adopted by the
European Court of Human Rights, courts of Ukraine of first, appeal, and cassation instances, the Supreme Court of
Ukraine, analytical and statistical materials of the Council of Europe and the European Court of Human Rights, the
State Judicial Administration of Ukraine and the Office of the Prosecutor General, as well as the criminal legislation
of 14 foreign countries, a comprehensive study of criminal liability for violations of the right to defense has been



conducted. Chapter 1is devoted to the general theoretical foundations of research into violations of the right to
defense. It highlights the state of scientific development of criminal liability for violations of the right to defense,
the right to defense in national law and in acts that are international standards of the right to a fair trial, in the
practice of national courts and international judicial institutions whose jurisdiction is recognized by Ukraine, as
well as the relationship between criminal procedural and criminal law understanding of violations of the right to
defense. The right to protection in national law and international legal standards is defined as a two-tier legal
phenomenon. The first, general or conceptual, level of the right to protection is based on legal norms governing
the activities of the state as a constitutional state in which the human being is recognized as the highest social
value (Art. 1 and 3 of the Constitution of Ukraine), and one of the tasks of criminal proceedings is to protect the
rights, freedoms, and legitimate interests of participants in criminal proceedings (part 1 of Art. 2 of the Criminal
Procedure Code of Ukraine). The second, special or procedural level covers the regulatory and legal regulation of
rights provided for by criminal procedural law for the direct defense of a person's specific procedural position. A
distinction is made between the criminal law and criminal procedure understanding of the violation of the right to
defense. The criminal procedure understanding of the violation of the right to defense, the content of which is
established on the basis of the provisions of both the normative legal act—the Criminal Procedure Code of
Ukraine—and the decisions of national courts and the European Court of Human Rights as an international judicial
institution, is broader than the criminal law understanding of the violation of the right to defense, the signs of
which are defined in Article 374 of the Criminal Code of Ukraine. It is argued that the violation of the right to
defense is, by its legal nature, a criminal procedural offense. Section 2 contains provisions on social conditioning
and foreign experience of criminal liability for violation of the right to defense. Criminal liability for violation of the
right to defense is atypical for the criminal laws of foreign states. At the same time, several models of legal liability
for violation of the right to defense can be identified in the legislation of foreign states: 1) criminal liability under
the article on official crimes (Criminal Code of Georgia, Criminal Code of Belgium, Criminal Code of Kazakhstan); 2)
criminal liability under articles that protect similar relations but do not directly refer to violations of the right to
defense (Criminal Code of Bulgaria, Criminal Code of Spain, Criminal Code of Israel); 3) establishment of other
types of legal liability, in particular, constitutional, criminal procedural, and disciplinary (Criminal Code of Poland).
The establishment of criminal liability for violations of the right to defense is not established in global practice,
indicating the debatable advisability of its enshrinement in the Criminal Code of Ukraine and the possibility of
regulating the legal consequences of violations of the right to defense committed without aggravating
circumstances, according to another model, in particular, by strengthening the disciplinary liability of the
investigator, prosecutor, judge, and distinguishing between acts that constitute a violation of the right to defense
as a criminal offense and as a criminal procedural act that should entail criminal procedural and /or disciplinary
liability.
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Kopg 3a €IPIIOY: 08571995



Micue3HaxoaKeHHS: ByJI. ['opopoubka, JIbBiB, 79007, YKpaina
dopma BracHOCTI: JlepxaBHa
Cdepa ynpaBiriHHS: MiHicTepCTBO BHYTPIlIHIX cripaB YKpaiHu

InenTudikarop ROR:

PeuenseHTu

Baacue IlpizBume Im'a Ilo-6aTbKOBI:
1. Top6avos ImuTpo MukosainoBuy

2. Dmytro M. Horbachov

KBasmigikanis: k.10.1., 12.00.08

InenTudikarop ORCID ID: 0009-0003-3507-5037
JoparkoBa iHdpopmamnist:

IloBHe HaiMEeHYBaHHSI IOPHUAUYHOI 0COOH: [HCTUTYT lepKaBy i npaBa im. B. M. Kopenpkoro HanjionansHoi

aKkageMii HayK YKpaiHu

Kopg 3a €IPIIOY: 05417130

MiCIICBHaXO,T.[)KeHHﬂ: ByJI. TppoxcBsiTUTENBbCHKA, KniB, 01001, Ykpaina
dopma ByacHOCTI: [lepxasna

Cdepa ynpaBiiHHSA: HaujonasnbHa akajeMis HayK YKpaiHu

InenTudikarop ROR:

Baacue IlpizBume Im'a Ilo-6aTbKOBI:
1. HepcecsiH Apmen CabipoBuy

2. Armen S. Nersesian

KBasigikamis: k.10.1.,12.00.08
InenTudikarop ORCID ID: 0000-0002-0890-283X
JoparkoBa iHdpopmamnist:

IloBHe HaliMeHYBaHHSI IOPHUAUYHOI 0COOH: [HCTUTYT lepKaBy i npaBa im. B. M. Kopewpkoro HaujionansHoi

aKkageMii HayK YKpaiHu

Koz, 3a €IPITIOY: 05417130

Micqesnaxo,szeﬂnaz ByJI. TppoxcBsiTUTENBCHKA, KniB, 01001, YkpaiHa
dopma ByacHOCTI: Jlepxasna

Cdepa ynpaBiiHHS: HauionasnbHa akajieMis HayK YKpaiHu

InenTudikarop ROR:

VIII. 3aKkJIr04Hi BiZoMOCTi



BaacHe IlpizBumie Im's ITo-6aTbKOBI 3aruHei-3a6070TeHKO 3051 AnostiHapiiBHa

TOJIOBH paju

BiiacHe IIpisBuie Im'sa ITo-6aTbKOBI 3aruneii-3a60710TeHKO 3051 AnosutiHapiiBHa

rOJIOBYIOYOrO Ha 3acCimaHHi

BignoBigasbHuUI 3a MiATOTOBKY Tomnonap O.I.
00JIiIKOBHX JOKYMEHTIB

PeeCTpaTop FOpuenko TetsiHa AHaToJiiBHA

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiJIIOBiZaJIbHUM 3a peE:CTpaI.lilO HayKOBO'l' Opuenko TersiHa AHaToJIiBHA

IistJIbHOCTI




