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2. Constitutional and legal provision of the right to education
Pedepar:

1. B pucepTauii po3KpUTO I0PUAAYHY [IPUPOLY KOHCTATYLIITHOTO IIPaBa Ha OCBITY, CHOPMYJIbOBAHO MOHSTTS Ta

BUSIBJIEHO O3HAKU KOHCTHTyuifIHOI‘O IpaBa KOXHOI'O Ha OCBiTy, BCTAHOBJIEHO 3MiCT Ha OXapaKTEPMU3OBAHO €JIEMEHTU

3MICTy LIbOTO IIPaBa, BU3HAYEHO POJIb IPMHIIMIIIB PiIBHOCTI Ta 3a00pOHM JUCKPUMIiHalLii B cpepi OCBiTH, BUSIBIEHO
0CO0OJIMBOCTI KOHCTUTYLIITHO-TIPABOBOTO 3aKPilJIeHHs MO3UTUBHOI AUCKpUMiHalii B cdepi OCBITU B 3apyODKHUX
KpaiHax Ta B YKpaiHi, cpOpMyIbOBaHO MIOHSTTS Ta BUSIBJIEHO €JIEMEHTU MeXaHi3M peastizallii KOHCTUTYLiITHOTO
IIpaBa KO>KHOT'O Ha OCBiTY, BCTAHOBJIEHO OCOOJIMBOCTI peasidallii KOHCTUTYLITHOTO NpaBa KOXHOI'O Ha OCBITY B

yMOBax KOHQJIKTY Ta TMMYACOBOI OKyIallii, @ TAKOX peaJisalii IbOoro npaea Mpy AeOKyNalii Ta peiHTerpatrii



THUMYACOBO OKYIIOBaHOi TepuTopii ABTOoHOMHOI Pecny6siku Kpum Ta micta CeBacTonoss, BUsBIE€HO 0COOIUBOCTI
KOHCTUTYLIIHO-TIPABOBOTO PETYJII0BAaHHS 0OMEKEHHSI JOCTYITy 0COOU [0 3100YTTS OCBITH, 0XapaKTepHU30BaHO
0OME>KeHHS numerus clausus pu AOCTYII 10 31,00yTTs BUIILOI OCBITH, BUSIBJIEHO IIPaBOBi N103ULlii €BpONeicbKoro
Cy[ly 3 IIpaB JIIOJMHY 3 LIbOTO IUTAHHS, PO3PO0JIEHO IPONO3ULlii 3 BJOCKOHAJIEHHS 3aKOHOIABCTBA YKpaiHU Ta
IIPaKTUKU MOT0 3aCTOCYBaHHS. [IpakTUyHe 3HAaYEHHS OJlE€P>KaHUX Pe3yJIbTaTiB JOCIiIPKEHHS M10JISITa€ B TOMY, 11O
copMyIbOBaHi B fUcepTallii 0JI0KeHHsI, BUCHOBKH, IIPOIO3ULLii MOXKYTb OyTU BUKOPUCTAHI y: HAYKOBO-JOCJIiIHIN
POOOTi 17151 NOJAJIBIIOTO aHAali3y KOHCTUTYLIIIHO-TIPaBOBOTr0 MEXaHi3My 3a0e3I1e4eHHsI IIpaBa KOJKHOTO Ha OCBITY,
€BPOIIENCBhKYX CTAHAAPTIB IpaBa HalLliOHAJILHUX MEHIIVH, KOPIHHMX HapOiB Ha JOCTYII O OCBITH;
HOPMOIIPOEKTHIN Ta IIPaBOTBOPYiil isIZIbHOCTI 3 METOIO PO3BUTKY 3aKOHOIABCTBA YKpaiHU 3 IUTaHb 3a0e3leuYeHHs
KOHCTUTYLIITHOTO IPaBa KOXKHOT'O Ha OCBITY; IPAaBO3aCTOCYBAHHI — B XOi BIOCKOHAJIEHHS ITPAKTUKHU peasi3alii
HOPM 3aKOHOJ|aBCTBa, K€ PETYJIIOE MIPaBO KOKHOIO HA OCBITY; HAaBYaJIbHOMY IIPOLIEC] — IIif] 4aC MiArOTOBKU
Iporpam, pobouux Mporpam, HaByajJbHUX IOCIOHUKIB, MiTPYYHUKIB i3 KOHCTUTYLIHOTO IIPaBa, MPaB JIIOIUHY,
CIleliaJIbHUAX KyPCiB 3 Mi’KHapOJIHUX CTAaHJAPTIB IIPaB JIIOJVHY, @ TAKOX IIPU BUKJIAJIaHHI OCBITHIX KOMITOHEHTIB
OCBITHIX ITporpam 3i crienianbHOCTi 082 «IIpaBo». BcTaHOBIEHO 3MICT IIpaBa Ha BUILY OCBITY, 110 TAPAHTYETLCH CT. 2
[Tporokoay 1 no KonseH1iii mpo 3axucCT npas JIOIMHY i OCHOBOIIOJIOXKHUX CBOOO/I: IIPaBO-BUMOTa iCHYBaHHS
OCBITHIX IIporpam, siki He MaloTb 06ME>KEHOT0 JOCTYILy (numerus clausus); MOKJIMBICTb 30,00yBaTH BUILY OCBITY 32
KOPZOHOM; IIPaBO-BUMOTa BiJICyTHOCTi OOMEKEHHSI KiJIbKOCTi pasiB [J1s1 CKJIaJJaHHS BCTYITHOT'O €K3aMEHY
KaHAUIaTOM-BCTYITHUKOM [10 3aKJIaJly BUIIOI OCBiTH; IPaBO-BMMOIa HassBHOCTi BCTAHOBJIEHOTO 3aKOHOJ,ABCTBOM
Iep>kaBU 00CsTy 3aC00iB HaBYaHHS i Clloco0y ix opranisauii un cybcuayBaHHS; TpaBO-BUMOTa JOCTYILY IO peCypcCiB
OCBITH, CTPYKTYPHUMMU eJIeMEHTaMU SIKOi € IIpaBO-BUMOTa [IOCTYITy 10 OyAb-sKoi iHCTUTYL{i BUIlOi OCBiTY, sIKa iCHYe
y BiZiIOBiZHMM 4ac, i HAsIBHOCTI 3ac06iB HaBYaHHSI, CIIOCO0Y iX opraHisallii un cybcunyBaHHs. BusiieHo npaBoBi
no3ulii €BpoIeNchLKOro Cyay 3 paB JIOIUHY OA0 [TO3UTHUBHOI JUCKpUMiHaliii B cdepi ocBiTU. BCTaHOBINIEHO, 110
IIPU 3aCTOCYBaHHI Jep>kaBolo MiAX0ny 3 PO3MIllleHHS AiTel, IKUM OpaKkye HaJIeXXHOro 3HaHHS MOBU BUKJIQZIAHHS, B
OJIHOMY KJIaci 3aKOHHa MeTa Mae IoJIAraTy B aJanTyBaHHI OCBITHbOI CUCTEMMU JIO0 OCOOJIMBUX NTOTPED IiTel, a cami
3aco0y JOCSITHEHHS Liiel MeT MaloTh OyTH HaJIeXXHUMH, HEOOXiIHMMHY, IPONOPLIMHUMU Ta MAIOTh OyTH
3apoBajiKeHi HaleXXHi eeKTUBHI rapaHTii, sKi 3a6e3nednsu 6 Te, 110, BAKOPHUCTOBYIOYN CBOIO MOKJIMBICTD
poscyny B cpepi ocBiTH, JepkaBa 3BepTajia 6 JOCTaTHIO yBary Ha oco6JIMBi 1oTpedu Takux giteil. Kpurepismu
BMMIipy HaJI€XHOCTI 3aCTOCOBHOTI'O IEP>KABOIO 3aCO0Y 3 OIJIIly Ha IPaKTUKy €BPONENCHKOrO Cyly 3 IIPaB JIIOJUHU €
Taki: 1) BUKJIaJaHHS Ma€ BECTUCH 32 aJalITOBAHUM HaBYaJIbHUM IIJIAHOM,; 2) 3MICT LIbOTO IIJIaHy Ma€e OyTU TOYHUM; 3)
HasIBHICTb ITPO30PUX Ta YiTKUX KPUTEPIiB IOA0 Nepexoy AiTel [0 3MilllaHMX KJIaciB; 4) BCTAHOBJIEHHS IIPOMIXKKY
yacy, IPOTSTrOM SIKOTO IUTUHA I1epedyBae B OKpEMOMY Kilaci. BUsiBJieHO eBpOIeNChKi CTaHAapTY, sIKi MaloTb OyTU
iMnIeMeHTOBaHI B HalliOHaJIbHE 3aKOHOABCTBO, OOMEXEHHS JOCTYIy OCOOM [10 3000YTTS OCBITH.
OxapakTepr30BaHO 0OMeKEHHS numerus clausus pu gocTy1i 10 3400y TTs BULLOI OCBiTH B YKpaiHi Ta 3apyOiKHUX
KpaiHax. BusiBjieHO npaBoBi no3ullii €Bponeiicbkoro cyay 3 Ipas JIOAUHU 3 LIbOro NUTaHHs. Po3pobyieHo

HpOHOBI/IU,i.l. 3 HaHpHMiB BIOOCKOHAJIEHHA 3aKOHOJaBCTBa YKpaiHH Ta MMPaKTUKU 1noro 3aCTOCYBAaHHS.

2. The dissertation reveals the legal nature of the constitutional right to education, formulates the concept and
identifies the features of the constitutional right of everyone to education, establishes the content and
characterizes the elements of the content of this right, determines the role of the principles of equality and the
prohibition of discrimination in the field of education, identifies the features of the constitutional and legal
consolidation of positive discrimination in the field of education in foreign countries and in Ukraine, formulates
the concept and identifies the elements of the mechanism for implementing the constitutional right of everyone to
education, establishes the features of the implementation of the constitutional right of everyone to education in
conditions of conflict and temporary occupation, as well as the implementation of this right during the
deoccupation and reintegration of the temporarily occupied territory of the Autonomous Republic of Crimea and
the city of Sevastopol, identifies the features of the constitutional and legal regulation of restricting a person's
access to education, characterizes the numerus clausus restriction in access to higher education, identifies the
legal positions of the European Court of Human Rights on this issue, develops proposals for improving the
legislation of Ukraine and the practice of its application. The practical significance of the obtained research results



lies in the fact that the provisions, conclusions, and proposals formulated in the dissertation can be used in:
scientific research work for further analysis of the constitutional and legal mechanism for ensuring the right of
everyone to education, European standards of the right of national minorities and indigenous peoples to access
education; normative and law-making activities aimed at developing the legislation of Ukraine on ensuring the
constitutional right of everyone to education; law enforcement - in the course of improving the practice of
implementing the norms of the legislation regulating the right of everyone to education; the educational process -
during the preparation of programs, work programs, training manuals, textbooks on constitutional law, human
rights, special courses on international human rights standards, as well as when teaching educational components
of educational programs in the specialty 082 "Law". The content of the right to higher education, guaranteed by
Art. 2 of Protocol 1 to the Convention for the Protection of Human Rights and Fundamental Freedoms: the right-
requirement of the existence of educational programs that do not have limited access (numerus clausus); the
opportunity to obtain higher education abroad; the right-requirement of the absence of a limit on the number of
times a candidate can take an entrance exam to a higher education institution; the right-requirement of the
availability of the volume of teaching facilities established by the legislation of the state and the method of their
organization or subsidization; the right-requirement of access to educational resources, the structural elements of
which are the right-requirement of access to any higher education institution that exists at the relevant time and
the availability of teaching facilities, the method of their organization or subsidization. The legal positions of the
European Court of Human Rights on positive discrimination in the field of education are identified. It has been
established that when the state applies the approach of placing children who lack adequate knowledge of the
language of instruction in one class, the legitimate aim must be to adapt the education system to the special needs
of the children, and the means of achieving this aim must be appropriate, necessary, proportionate and
appropriate effective safeguards must be introduced to ensure that, using its margin of appreciation in the field of
education, the state would pay sufficient attention to the special needs of such children. The criteria for measuring
the appropriateness of the means applied by the state in view of the case law of the European Court of Human
Rights are as follows: 1) teaching must be conducted according to an adapted curriculum; 2) the content of this
curriculum must be precise; 3) the presence of transparent and clear criteria for the transition of children to
mixed classes; 4) the establishment of a period of time during which the child is in a separate class. European
standards that should be implemented in national legislation, restrictions on a person's access to education are
identified. The numerus clausus restrictions on access to higher education in Ukraine and foreign countries are
characterized. The legal positions of the European Court of Human Rights on this issue are identified. Proposals
are developed on the areas of improving the legislation of Ukraine and the practice of its application.
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