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1. Incepraliiio pUCBsIY€HO KOMILJIEKCHOMY JOCJiIPKEHHIO [IPaBOBUX IIP0O06JIeM 3aCTOCYBAHHS iHCTUTYTY aHAJIOTI] B
rOCIIOAapPCbKOMY CYJJOUMHCTBI. 3’9COBaHO, 10 CyYaCHE FOCNOJAPChKE JKUTTS € IyKe JMHAMIYHUM,
XapaKTePU3y€EThCS IOCTIMHUM BUHMKHEHHSIM HOBUX T'OCIOAAPCHKUX BiTHOCHUH, ITPU LIbOMY 3aKOHOJaBYe
peryJIloBaHHS BiJICTa€ Bifj IPAKTUYHUX NOTPEO. 32 TAKUX YMOB I0PMIMYHA aHAJIOTiSI BUCTYIIA€ 3aCOO0M BiJJHANAEHHS
6aslaHCy MIXK CIIPUSIHHSM iHHOBALisSIM Ta 3a0€311€4Y€HHSIM CTabiIbHOCTI i IOCIiZOBHOCTI IPaBOBOrO PEryJIIOBaHHS. Y
Iyceprauii BUAiNIEHO Pi3Hi piBHI po3yMiHHS aHAJIOTI] 3ay1e>XHO Bin cepu ii 3actocyBanHs: (1) aHaoris 1K
KOMIIOHEHT iHTeJIeKTY; (2) aHAJIOTis SIK 0COOJIMBICTb IOPUAVYHOTO MUCIIEHHS 3arajloMm; (3) aHaJIoris SIK TUI
MipKyBaHHSI B IPaBOBill CUCTEMHU 3arajlbHOTO I1PaBa; (4) aHAJIOTIs SIK IHCTUTYT KOHTUHEHTAJIbHOI IIPAaBOBOi CUCTEMU,
Ta BU3HAYEHO KJIIOYOBI XapaKTEPUCTUKY aHAJIOTIi Ha KOKHOMY 3 PiBHIB. BU3Ha4eHO i cucTemMaTU30BaHO CIIiJIbHI Ta
BiMIHHI pPYCH aHAJIOTIl y CUCTEMI 3arajbHOrO IIpaBa Ta KOHTMHEHTAJIbHIN [IPAaBOBill cucTteMi. Po3riasanyTo

BMKOPHWCTaHHS aHaJIOrii 1714 Lisiefl IpaBOBOrO PEeryJl0BaHHSI HOBUX CUTYyallill Ta pepopMyBaHHS 3aKOHOJIaBCTBA Ha



IIPUKJIAJIi BUPIlIEHHS CIIOPIB, TIOB’S13aHUX 3 BipTyaJIbHUMU aKTUBaMU (KPUIITOAKTABAMU). BU3HAY€HO OCHOBHI
acIleKTH BIUIMBY aHasorii Ha e(eKTUBHICTh TOCIIOAPCHKOr0 CyIOYMHCTBA. 3'5ICOBAHO, 110 YMOBOIO 3aCTOCYBaHHS
aHaJIOri] € HasIBHICTb MPOTAJIVH Y IIPaBi, IPOraJIMHY B IIPaBi BiAMEKOBAHO Bif], IOPUANYHOI KOJIi3ii Ta TTOMUJIKY §
npasi. [IpoBeneHo knacudikaliiio MpaBoBUX MPOTaJIMH MIJISXOM BUIINIEHHS BUIIB TaKUX [IPOrajuH 32 HU3KOIO
KpuUTEPiiB, BU3HAYEHO BiIMiHHOCTI MiXK 3BUYaliHOIO IPOTaJIMHOIO (JIAKYHOIO) T 32aKOHOJABYUM YITYIIEHHSM.
BcraHoBI€HO, 10 3aCTOCOBYIOYM aHAJIOTIIO, CY, 3LiMCHIOE CaMe MOI0JIaHHS ITPOTaJINHY, TOZi SIK YCYHEHHS
IIPOTajJIMHY € BUKJIIOUYHOIO IIPEPOraTUBOIO 3aKOHOIABLISI. BU3HAHHS MOXKJIMBOCTI YCYHEHHSI IIPOTaJIuH CYIOM €
HEeJIOLiIbHUM, OCKiJIbKY: a) IIPAKTHKA HaBiThb BepxoBHoro Cyzny He € NMOCigOBHOW; 6) BUPILIEHHS CyJOM KOHKPETHO]
CIIpaBY 32 aHAJIOTIEIO He 3aBXKAU yCyBa€ HEOOXiIHICTh BUIIPABJIE€HHS HeOJIKiB [IpaBOBOT0O PeTyJIl0BAHHS
3aKOHOaBLeM. BusHaueHo, 1110 TeopeTUyHa KOHLEeN1isl 6€31porajbHOCTI IIpaBa (3 OISy Ha Jil0 NPUHLIAIY
BEPXOBEHCTBA I1PaBa) He BUKJIIOYAE CUTYallill HEBPEryJIbOBAHOCTI IIEBHUX CYCIIIbHUX BiJHOCUH KOHKPETHUMU
[IPaBOBMMHU HOPMaMH, 110 06YMOBJIIO€ HEOOXiHICTh 3acTOCYyBaHHS aHaorii. O6rpyHTOBaHO, 110 Cy0’eKTaMu
3aCTOCYBAHHSI aHaJIOTii 3aKOHY € SIK CY], TaK i iHIi cy0'eKTH TPaBO3aCTOCYyBaHHS (30KpeMa, TpeTeNChbKUM CY,
MDKHapOJHUI KOMEPLiMHUI ap6iTpax), 0AHaK 3aCTOCYBaHHS aHaJIorii CyJjaMu Ta iHIIMMU CyO’€KTaMU Mae pi3Hy
[IpaBOBY NPUPO/Y Ta MIPaBOBi HACiAKY. AHAJIOTIIO BiAMEKOBAHO Bif], pO3MUPIOBAJILHOTO TAYMauy€HHS [IPaBOBUX
HOPM, Cy6CUiapHOTO 3aCTOCYBaHHS [TPAaBOBUX HOPM Ta peleneHTy. CUCTeMaTH30BaHO BiMIHHOCTI Mk
IIPELEeEHTOM B CUCTEMI 3arajibHOTO IpaBa Ta IPUIUYHOIO aHAJIOTi€I0 B KOHTUHEHTATIBHOMY ITpasBi. JloCigKeHo
NOAiOHICTb MPABOBIAHOCHH SK KJIIOUOBY YMOBY 3aCTOCYBAaHHSI aHaJIOrii 3aKOHy. BcTaHOB/IEHO, 10 MifXif, MOJ0
BM3HAYEHHS MOiGHOCTI IIPABOBITHOCHH, 3TiZTHO 3 SIKUM IIOAiOHICTD CJIifL OL[iHIOBATH 32 3MiCTOBUM, CY0'€KTHUM Ta
00'eKTHUM KpUTEPisIMU, € GOPMaTbHUM, a 1Ii KPUTEPii — HeIOCTaTHIMU, KOJIM iX HAsIBHICTh HE TIOSICHIOETHCS, a
IIPOCTO KOHCTaTyeThcsl. Cama 110 cobi CXOXICTb HE IO0SICHIOE, YOMY YMOBUBIJL 32 aHAJIOTIEIO € pPallioHAJIbHO
MIePEKOHINBUM. [IpONIOHYETHCS BUKOPUCTOBYBATH PalliOHAJIbHY MOJIEJb 3aCTOCYBaHHS aHAJIOTIi, 3TiHO 3 KO0
MIPaBUJIO CJIif] 3aCTOCOBYBATHU [I0 CIIPaBH, SKIIO, i TIIBKY SIKIIO, MiZICTaBU 3aCTOCYBAHHS NI€PEBAXKAIOTh MiiCTaBU
HE3aCTOCYBaHHS. BU3HAYE€HO CUCTEMY NIPABOBUX IIPMHLMIIIB, SKi MAIOTh T'OJIOBHE 3HAYEHHS [1J151 3aCTOCYBAHHS
aHasiorii npasa: (I) 3araJibHONIPaBOBUI IPUHLMII BEPXOBEHCTBA MIPaBa, i NepenyciM Taka Moro CKIai0Ba, K NIPUHLUI
11paBoBoi Bu3HaueHocTi; (II) npuHIUIN rocroiapCchKOro Mpasa sIK rajy3eBi IPUHIUIIN: TPUHLAII 3a6e311e9eHHS
3aXUCTY BCiX Cy0'eKTiB rOCIOJaPIOBAHHSI Ta COLliaJIbHOI CIIPSIMOBAHOCTI €KOHOMIKY; ITPUHIMIT €KOHOMIYHOI
6araTOMaHITHOCTI; IPMHLXII 3aXMCTY KOHKYPEHILii y FOCIIOJapPChKiil Aisi/IbHOCTI; NPUHLMI Mg TPUMKU
HaliOHAJIBHOTO TOBAPOBUPOOHMKA 3 YPaxyBaHHIM MIKHapOZHO-TIPaBOBUX 3000B's13aHb YKpAiHU; IPUHLIAIL
HEeJIONYIIeHHS TOCIIOIAPChKUX 3B'I3KiB 3 Iep>KaBOl0-arpecopoM (mepskaBoto-okynantom); (I1I) 3aranbi 3acanu
LIMBiZIbHOT'O 3aKOHOMIABCTBA, Bu3HaueHi crarreto 3 LK Ykpainu, nepenyciMm cripaBeniuBicTh, OOPOCOBICHICTD i
PO3yMHICTb. JIOCIIiI>KEHO 3BOPOTHIN 3B'S130K MiXK IIPUHLIMIIOM PO3YMHOCTI i aHaJIOTi€l0 a caMe, 3aCTOCOBYIOUU

QHAJIOTIIO, Cy[IM CIIPABJISIOTH BIUIMB Ha PO3BUTOK i yTOYHEHHS CTAaHIAPTY PO3YMHOCTI.

2. The thesis is dedicated to a comprehensive study of the legal issues surrounding the application of analogy in
commercial litigation. The author argues that modern commercial life is highly dynamic, characterized by the
constant emergence of new commercial relationships, while legislative regulation often lags behind practical
needs. In these conditions, legal analogy serves as a tool to balance the promotion of innovation with the stability
and consistency of legal regulation. The dissertation identifies different levels of analogy depending on its field of
application: (1) analogy as a component of intelligence; (2) analogy as a characteristic of legal reasoning in general;
(3) analogous reasoning in the common law system; and (4) analogy as an institute in the continental legal system.
Key characteristics of analogy are defined at each of these levels. The study outlines and systematizes the
similarities and differences in the application of analogy within the common law and continental law systems. It
explores the use of analogy for regulating novel situations and reforming legislation, using disputes over virtual
assets (crypto assets) as an example. The main aspects of analogy's impact on the efficiency of commercial
litigation are defined. The dissertation establishes that the application of analogy requires the presence of legal
gaps and distinguishes these gaps from legal conflicts and errors. It provides a classification of legal gaps according
to different criteria, and highlights differences between ordinary gaps (lacunae) and legislative omissions. It argues
that while courts use analogy to address these gaps, filling them remains the exclusive prerogative of the



legislature. Recognizing that courts can fill such gaps is deemed impractical because (a) even the Supreme Court’s
practices are inconsistent, and (b) resolving a case through analogy does not eliminate the need for legislative
correction of legal deficiencies. The theoretical concept of a “no-gaps” doctrine (considering the principle of the
rule of law) does not preclude the possibility of situations in which specific legal norms do not cover certain social
relationships, thus necessitating the use of analogy. The dissertation identifies a system of legal principles that are
essential for applying legal analogy: (I) the general legal principle of the rule of law, particularly the principle of
legal certainty; (II) the principles of commercial law, including the protection of all business entities, the social
orientation of the economy, economic diversity, the protection of competition in business activity, support for
domestic producers considering Ukraine’s international obligations, and the prohibition of business relations with
an aggressor state; and (III) the general principles of civil law, especially fairness, good faith, and reasonableness, as
defined in Article 3 of the Civil Code of Ukraine. The study examines the interrelationship between the principle of
reasonableness and analogy: by using analogy, courts influence the development and refinement of the standard of
reasonableness. When legal issues arise in new areas such as online platforms or artificial intelligence, courts use
analogy to extend the concept of reasonableness. While reasonableness is inherently a flexible standard, analogy
helps maintain consistency in legal approaches. Since reasonableness depends on context, analogy provides
flexibility for interpreting the standard across different situations, while ensuring objectivity in legal decisions.
Thus, analogy balances the open nature of reasonableness with the need for predictable legal outcomes.
Differences between analogy and judicial discretion are systematized, and the study argues for the feasibility of
using analogy in procedural law.
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dopma BracHOCTI: JlepxaBHa

Cdepa ynpaBiriHHS: MiHicTepcTBO OCBIiTH i HAyKu YKpaiHu

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZoMOCTi

Biacue IlpisBuie Im's ITo-6aThKOBI Kosas Ipuna ®ezopisHa
rOJIOBH pagu

BaacHe IlpizBuie Im's [10-6aTbKOBI Kosasnb Ipuna QesopisHa
rOJIOBYIOYOTO Ha 3aCifilaHHi

BigmoBimasibHUI 32 MiATOTOBKY ConoGyt Onbra CepriiBHa

00JIIKOBHX JJOKYMEHTIB

Peectpartop YkpIHTEI

KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaJIbHUM 32 PEECTpalLilo HayKOBO1 IOpuenko TeTsHa AHaToJiiBHA

OisSIIBHOCTI




