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2. Restoration of the situation that existed before the violation as a way of protection of civil rights

Pedepar:

1. Inceprarnist CKIagaeTbCs 3 TPhOX PO3[iJiB, PO3MAiJIEHUX HA JeBSITh MiAPO3/iMiB, Y IKUX PO3IJIs], IUTaHb
PO3MOYMHAETHCS 31 3'1CYBaHHS iCTOPUYHUX €TalliB CTAHOBJIEHHSI T PO3BUTKY LIUBLJIBHOTO 3aKOHOABCTBA 010
IIPaBOBOTO 3aKpillyIeHHs BiIHOBJIEHHS CTAHOBUILA, K€ iCHYBaJIO [I0 [IOPYIIEHHS, K CIIOCO0Y 3aXUCTY LIMBIJIbHUX
IIpaB Ta 3aBEPIIYETHCS] BCTAHOBJIEHHSIM OCOOJIMBOCTEN OT0 3aCTOCYBaHHS B OKpeMUX cdepax LUBIIBHUX BiJHOCHH.
Y nepmomy po3zini «3arajbHa XapaKTepUCTUKA BiTHOBJIEHHS CTAHOBHUILQ, SIKE iCHYBAJIO [0 [OPYIIEHHS, SIK CIIOCO0Y
3aXUCTY LMBIJIbHUX IIPaB» 3'1COBAHO iCTOPUYHI aCleKTH CTAaHOBJIEHHS Ta PO3BUTKY LIbOTO CIIOCOOY 3aXUCTY
Cy0’eKTUBHUX LIMBiZIbHUX IIPaB Ta iHTEPECIB y BITYM3HIHOMY 3aKOHOZABCTBI. 3alIPOIIOHOBAHO aBTOPCHKi BUBHAUYEHHS
IIOHSITh CIIOCOOY 3aXUCTY LMBIJIBHUX MIPaB (SIK CyKYITHOCTI BCTAHOBJIEHUX 3aKOHOM, JOTOBOPOM 41 CyZIOM
IOMyCTUMUX Aiii (IPUIOMIB), SIKi BU3HAYAIOTh OCOOIMBUI MOPSIIOK (MOJIeJIb) peasisalii 3aXo/iB Aep:KaBHO-

IIPUMYCOBOI'O XapakTepy, L0 CIIPSIMOBaHi Ha BilHOBJIEHHSI IOPYLIEHUX, BU3HAHHS OCIIOPIOBAHUX LIMBiJIbHUX IIPaB Ta



iHTepeciB, NPUNIMHEHHS iX TIOPYLIEHHS, & TAKOX Ha 3ar06iraHHs TakOMY ITOPYLIEHHIO), 32C00y 3aXUCTY LJMBiIbHUX
IIpaB (SIK IIPAaBOBOTO iIHCTPYMEHTY, 110 3aCTOCOBYETHCS 3 METOI0 (PaKTUUHOTO BUKOHAHHS MOJeJli IpaBOBOTO BILJIUBY,
3aKpinJieHoi y 3MiCTi TOro 4 iHIIOTO CIIOCO0Y 3aXUCTy LIMBIJIbHUX ITPaB), BiJHOBJIEHHS CTAHOBUINEA, SIK€ iCHYBaJIo 10
MOPYIIEHHS (K CYKYIIHOCTI [Iii, SKi BYMHSIOTHCS 3aiHTEPECOBAHOI0 0CO00I0 00 KOMIIETEHTHYMU OpPraHaMy,
BM3HAYaIOTh OCOGIMBUY NOPSIOK peasnizauii 3aX0iB ep>KaBHO-TIPUMYCOBOT0 XapaKTepy Ta CIIPSIMOBAHi Ha
BiJHOBJIEHHS TUX (GAKTUYHOTO Ta I0PUAUYHOIO CTaHiB IMBIJILHUX [IPABOBIAHOCHH, 110 iCHYBaJU [10 [IOPYLIEHHS
HaJIEXKHOT'O 0C00i Cy0’eKTUBHOrO IpaBa). OOIPyHTOBAaHO MOXKJIMBICTb KBasli(ikallii BilHOBIEHHS CTAHOBUIIA, SIKE
icHyBasIO 1O MOPYIIEHHS, i SIK 3aTajIbHOTO, i K CIIeLiaIbHOr0 COCo0y 3aXUCTy. BudHaueHO (PyHKIiOHATIbHUI 3B'SI30K
MiX KaTeTopisiIMU BiIHOBJIEHHS NIPaBa Ta BiIHOBJIEHHS CTAHOBHUIIQA, KW [1OJIATa€e y TOMY, 1O BiIHOBJIEHHS
CTaHOBHUINZ, sIK€ iCHYBaJIO 10 IOPYLIEHHS, € iIHCTPYMEHTOM [1I0BEPHEHHS 0CO0i MOXKJIMBOCTI 3[1iICHIOBAaTU CBOE
cy0’eKTUBHE ITPaBo. Y Ipyromy po3fii «[1opiBHsJIBHO-TIPAaBOBA XapaKTEPUCTHKA BiJHOBJIEHHS] CTAHOBUINA, SIKE
iCHyBaJIO 10 OPYILIEHHS, Ta iHIIKX CIIOCO0IB 3aXUCTY UMBIIbHUX [IPaBy» 3[iMICHEHO BigMe>KyBaHHS BilHOBJIEHHSI
CTaHOBHUINA, sIKE iCHYBaJIO 10 IIOPYLIEHHS, BiJi TAKUX CIIOCOOIB 3aXUCTY I1PaB, SIK PECTUTYLisl, IPUIIMHEHHS Aii, sKa
IIOpYIIYy€ IIPaBoO, IPMMYCOBE BUKOHAHHS OOOB'SI3Ky B HaTypi, BUTPEOYBaHHS MaliHa 3 4y>KOr0 HE3aKOHHOTO
BOJIOZAiHHS. Y TPETbOMY PO37isi «3aCTOCYBaHHS BiIHOBJIEHHS CTaHOBUIIA, K€ iCHYBaJIO J10 OPYIIEHHS, SIK CIOCO0Y
3aXMCTy OKPEMUX BUIiB IIUBIJIbHUX IIPaB» aKIleHTOBAHO yBary Ha 0COOJIMBOCTSIX 3aCTOCYBAaHHS BilHOBJIEHHS
CTaHOBHUINE, sIK€ iCHYBaJIO [10 IOPYLIEHHS, B TAaKUX cepax LYBiIbHUX BiTHOCHH, SIK iHT€JIeKTyaslbHa BJIACHICTb Ta
KOPIOPaTUBHi [1paBOBifHOCHHU. HacaMIiepes akLleHTOBaHO yBary Ha IPUTaMaHHOCTI CEpHAO3HUX NIPOTUPIY IOA0
3aCTOCYBaHHS LIbOTO CIIOCO0Y 3aXUCTy B cdepi iHTeseKTyalbHOI BIACHOCTI Ta KOPIIOPaTUBHiil cdepi. BctaHOBIEHO
TpUpPiBHEBY CTPYKTYpY Kiacudikaliii crioco6iB 3ax1CTy NpaB y cepi iHTeleKTyaabHOi BIaCHOCTI. 3po6yeHo
BHCHOBOK ITPO HEOOXiIHICTh PO3ME3KyBaHHSI [IOHOBJIEHHSI IIPaBa SIK CIELjiaJbHOrO CIIOCO0Y 3aXUCTY OPYLIEHUX
aBTOPCBHKUX Ta CyMDKHUX IpaB i BiAHOBJIEHHS CTAHOBUILQ, SIKe iCHYBaJIO 10 MOPYLIEHHS. [JoBeleHO, 1110 OCOOJINBICTD
3aCTOCYBaHHSI BiTHOBJIEHHS CTAaHOBUIIA, SIK€ iCHYBaJO 1O IIOPYLIEHHS, Y [IPOLeCi 3aXUCTy CYyO'€eKTUBHUX IIPaB
iHTeJIeKTyaIbHOI BJIACHOCTI BioOpa’kaeTbCsl y TOMY, 110 IIEPElyMOBOIO 3aCTOCYBAHHS 11bOTO CIIOCO0Y 3aXUCTY € He
TiJIbKY CIIPUYMHEHHSI HEraTUBHUX HACJIiAKIB IOPYIIEHHS CY0'€KTUBHOTO IIPaBa, a I MOXKJIMBICTD iX yCYHEHHS. Y
BUIIQ/IKy HEMOXJIMBOCTI YCYHYTH HACJiJKY IPABONOPYILIEHHS CJIifl 3aCTOCOBYBATH iHIIi CIIOCOOU 3aXUCTY, 30KpeMa,
37ilficHeHHs my6Jlikallii B 3acobax MacoBoi iHpopmaliii npo gonyueHi nopyueHHs. OKpeMo B MeKax po3ziny
aKLIEHTOBAHO yBary Ha 0COOJIMBOCTSIX 3aCTOCYBAHHS JOCIiIKYBaHOTO CIIOCO0Y 3aXUCTy B cpepi KOPIIOPATUBHUX
BigHOCHH. [IoBeieHo, 110 IepeBeieHHs Ha 0Cco0y ITpaB Ta 0O60B'I3KIB [TOKYIILS HE € CIIelialbHUM Pi3HOBUIOM
BiZJHOBJIEHHSI CTAHOBMINA, SIKE iICHYBAJIO JO MOPYIIEHHS, 3 OIJISINy Ha Pi3HUI MeXaHi3M BiJHOBJIEHHS TIOPYIIEHOTO

npasa.

2. Qualifying scientific work consists of three chapters divided into nine subsections, in which consideration
begins with clarifying the historical stages of formation and development of civil law on the legal consolidation of
the restoration of the situation that existed before the violation as a way to protect civil rights and ends with the
establishment of features of its application in certain areas of civil relations. The first chapter «General
characteristics of the restoration of the situation that existed before the violation as a way of protection of civil
rights» clarifies the historical aspects of the formation and development of this way of protecting subjective civil
rights and interests in domestic law. The author's definitions of the concepts of the method of protection of civil
rights are proposed (as a set of permissible actions (techniques) established by law, contract or court, which
determine a special procedure (model) for implementing state-coercive measures aimed at restoring violated civil
rights and interests, recognition of disputed civil rights and interests, termination of their violation, as well as
prevention of such violation); a means of protecting civil rights (as a specific legal instrument used to effectively
implement the model of legal influence enshrined in the content of a particular way of protecting civil rights);
restoring the situation that existed before the violation (as a set of actions committed by the person or competent
bodies, determine a special procedure for the implementation of measures of state-coercive nature and aimed at
restoring the factual and legal status of civil relations that existed before the violation of the person's subjective
right). The possibility of qualifying the restoration of the situation that existed before the violation, both as a
general and as a special method of protection, is substantiated. The functional connection between the categories



of restoration of the right and restoration of the situation is defined, which consists in the fact that the restoration
of the situation that existed before the violation is a tool for returning to the person the opportunity to exercise his
subjective right. The second chapter «Comparative legal characteristics of the restoration of the situation that
existed before the violation and other ways of protection of civil rights» using the comparative legal method
distinguishes the restoration of the situation that existed before the violation from such ways of protection as
restitution, termination of an act that violates the right, enforcement of duty in kind, extortion of property from
someone else's illegal possession. The third chapter «Application of the restoration of the situation that existed
before the violation as a way of protection of certain types of civil rights» focuses on the specifics of the
application of the restoration of the situation that existed before the violation in such areas of civil relations as
intellectual property and corporate legal relations. A three-level structure of classification of methods of
protection of rights in the field of intellectual property is established It is concluded that it is necessary to
distinguish between the renewal of the right as a special way to protect violated copyright and related rights and
restoration of the situation that existed before the infringement. It is proved that the peculiarity of the application
of restoration of the situation that existed before the violation in the process of protection of subjective
intellectual property rights is reflected in the fact that the prerequisite for this method of protection is not only
the negative consequences of violation of subjective rights, but also the possibility of their elimination. If it is
impossible to eliminate the consequences of the offense, other way of protection should be used, in particular, the
publication in the media the information about violations. Separately, within the chapter, attention is focused on
the peculiarities of the application of the studied method of protection in the field of corporate relations. It has
been proven that the transfer to the person of the rights and obligations of the buyer is not a special kind of
restoration of the situation that existed before the violation, given the different mechanism of restoration of the
violated right.
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