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1. KpuMiHanbpHa BiAMOBimaMbHICTE 32 MEePEMKOIKaHHS 3aKOHHIN AistbHOCTI 30poitHuX Cri YKpainu Ta iHmmx
BilicbKOBUX (POPMYyBaHb

2. Criminal liability for obstructing the legitimate activity of the Armed Formations of Ukraine and other military

formations

Pedepar:

1. IlucepTalis € nepumMm KOMIIJIEKCHUM JOCJIIPKEHHSIM KPUMiHaIbHOI BiATIOBiNANbHOCTI 32 IEPEMKOIKAHHS
3aKOHHIH HisnbHOCTI 36poiiHux Cuil YKpaiHu Ta iHIMX BillCbKOBUX (POPMYyBaHb, 3M1iiCHEHMM 3 BUKOPUCTAHHSIM
MIOJIO>KEHB TEOPil Mi3HAHHS, 3 BUBYEHHSIM, PO3KPUTTSIM Ta y3araJbHEHHSIM iCTOPUYHUX i Cy4acHUX 3000yTKiB
KpUMiHa/JIBHOTO IIPaBa, MDKHAPOHOTO ¥ 3apyODKHOTO AOCBiMY, 31 BCTAHOBJIEHHSIM O3HAK TAKOTO IIE€PELIKOIKAHHS,
aHaJli30M MOKapaHH4 3a M0ro BUMHEHHS, nepenodadeHoro ct. 1141 KK Vkpainy, a TakoxX 3 po3po6JIeHHSIM HayKOBO
OOI'PYHTOBAHUX IIPONO3ULIN I[OA0 BAOCKOHAJIEHHS 3aKOHOABCTBa YKPaiHM [TPO KPUMiHA/IbHY BiJIOBiNaJbHICTb 32
LI€H 3JI0YMH i CIIY0-CyL0BOi TPAKTUKU. JIOCIiIKY€EThCS reHe3a KPMMIHAJIBHOI BillIIOBiAAIbHOCTI 32

IIepeLIKOIKaHHS 3aKOHHIH [isIbHOCTI BificbKOBUX (GOPMYBaHb. BUSIBJIEHO OCHOBHI TE€HJI€HIIii B PO3BUTKY



3aKOHOJIABCTBa PO 3JI0YMHHE [IePEIIKOIKAHHS 3aKOHHIN Ais/IbHOCTI BiICbKOBUX (POPMYBaHb Ha Pi3HUX
icTopuyHUX eTanax. 3'sICOBYIOThCS MDKHAPOIHI cTaHAapTy y cdepi rpas JI0ANHY [IpY 31iCHEHH] NiSIbHOCTI
3aKOHHUX BilICbKOBUX (POpMyBaHb, CPOPMYIbOBAHO BUCHOBOK, 110 MTOJIOKEHHSI Mi’KHAPOAHO-TIPaBOBUX JOKYMEHTIB
[iAKPECIIIOI0Th HEOOXiAHICTh JOTPUMAaHHSI OCHOBOIIOJIOKHUX MiKHAPOJHUX CTAaHAAPTIB y Lill LApUHIi Ipu
3MiICHEHHI BCiX BU/IB HisIIBHOCTI CIIyX0 6e31eKy 1 PO3BiiKY, B TOMY YMCJIi 11 3aKOHHOI AisIIBHOCTI BilICBKOBUX
dopmyBaHb. BuginsgioTbcs ABa Mi>XKHAPOIHO-TIPABOBi KpUTepii 0 3a6€31e4yBaabHO-TIPaBOBUIl Ta OOMEKYBaJIbHO-
nIpaBoBUI. Po3risaeTbes 3apy6isKHU JOCBiA Y 60pPOTHOi 3i 3I0UMHHUM NEPEIIKOIKaHHSIM 3aKOHHIN [isyIbHOCTI
BilICbKOBUX (POPMYyBaHb 3 KOHCTATALIi€I0 BiICYTHOCTi OJHOCTANHUX MifXOIiB 4O KPUMiHa/IbHOI BifjIOBiAaIbHOCTI 32
TaKUU 37I0YMH Y pi3HUX KpaiHax. BinMiyaioTbcs BaxxinBa poJib i caMocCTilHi PyHKLII BificbkoBUX GOPMYBaHb y
3a0e3ne4eHHi OCHOB HallioHaIbHOI 6€3I1eKU Cy4yacHOoi YKpaiHu B ocob6auBuii nepion. Ha nifrpyHTi BUBYEHHS 1
aHaJli3y HOPMAaTMBHO-IIPABOBOI peryiaMeHTalii AisisIbHOCTI BiliICbKOBUX (POPMYBaHb PO3KPUBAETHCS 3MICT ITOHATD
«BiliCbKOBE (POPMYBAHHSI», «3aKOHHA [IisI/IbHICTb BiliICbKOBOTO (POPMYBAHHS» I PO3IJILIAIOTHCS BUIHU BiliCbKOBUX
dhopmyBaHb. Bu3Haua0ThCs 06'€KTY 3JI0YMHHOTO [IePEIIKOIKaHHsI 3aKOHHIH AisIbHOCTI BilicbkOBUX GOPMYyBaHb B
ocob6suBuUY nepiof, (pooBUi, BULOBUH, 6e3nocepenHi). besnocepenHimM 06’€KTOM MepeKOIKaHHS 3aKOHHIN
IisinbHOCTI BificbKOoBUX (popmyBaHs (4. 1 cT. 114-1 KK) i ocHOBHUM 6e3riocepeHiM 06'€KTOM 1L[bOTO 37I0YMHY 3
obcTaBUHAMH, Nlepe0aueHUMU B 4. 2 3a3HAYE€HOI CTaTTi, BUBHAIOTHCS CYCIIIbHI BiTHOCHHHY, 110 3a6€311e4yi0Th
OCHOBHU HalliOHaJIbHOI 6e311eKy YKpaiHu B YaCTHHI BOEHHOI 6€3I1€KU B 0COOIMBUI IIepiofl. AKLIEHTY€ETbCS yBara, 1o
cT. 114-1 KK oxopoHsie 3aKOHHY [IisI/IbHICTb BifiCbKOBMX (POPMYBaHb B OCOOJIMBUI NEPIO, SIK €GUHOTO i LiliCHOrO
eJIeMeHTa B CUCTeMi, 110 3a6e3I1e4yl0Th OCHOBU HalliOHAJIbHOI 6e3rexku Ykpainu B 1eii nepioa. Lle ctano BaroMum
TEOPETUYHUM MiATPYHTIM [1J1s1 PO3MEXXyBaHHS 3J104NHY, NlepenoadeHoro cT. 114-1 KK, Bix 37104nHIB BilCbKOBUX.
YcTaHoBIEHO 03HAaKU 00'€KTUBHOI CTOPOHU MEPELIKO/KAHHS 3aKOHHIH [IisIbHOCTI BificbKOBUX (OPMYBaHb 6€3
00CTaBUH, OOTSIKYIOUMX KPUMiHa/IbHY BiINOBINa/IbHICTB, 10 OXOIUJIIOIOTh: CYCITiJILHO HeOe3MeyHe MisTHHS; 4ac, Miclie
(B pasi BBeJileHHS BOEHHOT'O CTaHy) i 06CTaHOBKA BUMHEHHS 371041HYy. OGIPYHTOBYETHCS, 1[0 OCOOIMBUM I1epiof, €
KOMOIHOBaHOIO (CKJIa[I€HO0) O3HAKOK 00’'€KTMBHOI CTOPOHU JIOCJIiI)KyBaHOI'O 3JI04MHY: 1i€ Yac, 0OCTaHOBKa, a IIpU
BBEJIEHHI BOEHHOT'O CTaHy — MiClie BUMHEHHS 37104uHY. [TiTKpecoeThCs, 1o 0CO6IMBUI NIEPIO]] XapaKTepu3ye
TaKOX 1 0COOJIMBUII IOPSOK OpraHisauii Ta mraTu BilicbkoBUX (POPMYBaHb SIK y BOEHHMI 4ac. BiH oxornoe nepion:
(a) mpoBeneHHs MobinizaLii (KpiM LisbOBOI), (0) BBE[IEHHSI BOEHHOT'O CTaHy, (B) YaCTKOBO BifiOyIOBHUI I1epiof, [10
3aKiHYEHHi BOEHHUX [Iil1, 2 TAKOK BU3HA4Ya€ MeXi KpUMiHaJIbHOI Bif[IOBia/IbHOCTI. Y Aucepralii HaBOJUTbC
BU3HAYEHHS TSDKKUX HACHIIKIB (4. 2 cT. 114-1 KK), sskumu e: (a) 3aru6esis ofHiei abo 6inbie ofe, (6) JoBeJeHHs 10
CcaMory0cCTBa, (B) 3aMOisHHS TSKKYX TiJIECHUX YIIKOIKEHb X04a 6 OfiHii 0c06i a60 cepenHbOoi TSDKKOCTI ABOM abo
6inbie ocoba, (I) 3aloisiHHS MaltHOBOI IIKOAY ¥ BEJIMKOMY ab0 0CO0JIMBO BEJIMKOMY PO3Mipi Ta iH. BuginsioTscs
03HaKU Cy0'€KTa 3JI04MHY, IependadeHoro cT. -114-1 KK, sxuil BU3HA€ThCS CIIELiaIbHAM 3 IIPEe3€HTallielo
IOATKOBOI 06MesKyBaJIbHOI O3HAKH; TaKa 0c00a He € BiliCbKOBOCJIY>KOOBLIEM, He € BiliICbKOBO30OOB'13aHOIO UM
PEe3epBiCTOM IIiJ] Yac IPOXOIKEHHs 300PiB. AHaMI3yeThCsl Cy0'€KTMBHA CTOPOHA 3/I04MHY. [JoBeieHo, 110 iit
BJIACTHMBA SIK yMUCHA (opMa BUHU (IpsiMuil ymuces o 4. 1 ct. 114-1 KK), Tak i 3mimana BuHa (y BUTJISLI YMHUCHOTO
(pssMMI yMUCEJI) CTaBJIEHHS] OCOOU [0 [isSIHHS ¥ HEOOEPEXKHOTO O 10 MOT0 HACJIIAKIB (37I0YMHHA HENOaiCTh abo
3JI0YMHHA CaMOBIIEBHEHICTb) 0 4. 2 1ijei crarTi). [Ipy HayKOBO-ITpaBOBOMY BUBYEHHI [IOKapaHHS 32 3JI04YKH,
nepenoadenuii ct. 114-1 KK, o6rpyHTOBYy€eTbCSI NOTpeba BAOCKOHATIEHHS pefakiiii ii cankiiii. PerpeseHTyeTbCst HOBa

pelakuig uiei cTaTTi 3 iHIMM MicueM ii po3TamyBaHHS, SKUI 0OPaHO 3 ypaxyBaHHSIM BUJIOBOTO O0’'€KTa 3JI0YUHY.

2. The thesis is the first comprehensive research of criminal liability for obstructing the legitimate activities of the
Armed Forces of Ukraine and other military formations. It is carried out using the cognitive theory provisions, with
study, analysis, and generalization of historical and contemporary achievements of criminal law, international and
foreign experience, and the establishment of the crime features, and punishment analysis under Art. 114-1 of the
Criminal Code of Ukraine, as well as with the development of scientifically based improvements for Ukrainian
criminal legislation and investigative and court practice. The genesis and criminal liability for obstructing the
legitimate activity of military formations has been studied. The main legislation trends on criminal obstructing the
activities of military formations at different historical stages have been determined. International standards of
human rights in the activities of legal military formations have been determined and, it has been concluded that



the provisions of international legal documents emphasise the need of keeping to principal international standards
of human rights in the implementation of all the security and intelligence services activities, in particular o the
military formations’ legitimate activities. Two international legal criteria have been emphasized: enforcement and
restrictive ones. Foreign experience in combating the criminal obstructing the military formations’ activities,
stating the absence of unified approaches to criminal liability in different countries has been considered. Based on
the study and analysis of the military formations’ activity regulation, the «military formations», «legitimate activity
of military formations» concepts and types of military formations have been established. Objects of criminal
obstructing the legitimate activity of military formations during a special period (generic, species, direct) have
been determined. The social relations o basis of national security of Ukraine in the part of military security during a
special period, have been determined as the immediate object of obstructing the legitimate activities of military
formations (p. 1 Art. 114-1 of the Criminal Code) and the main immediate crime object under Part 2 of that article.
Attention is drawn to the fact that Art. 114-1 of the Criminal code protects the legitimate activities of military
formations during a particular period as of a single and integral system element, ensuring the principles of the
National Security of Ukraine and such period. It has become the theoretical basis for differentiation of crimes
under Art. 114-1 of the Criminal Code, and the war crimes. Signs of the objective side of obstructing the legitimate
activities of military formations without aggravating circumstances have been determined: socially dangerous
action; time, place (in the case of martial law) and the crime situation. It has been grounded that the special period
is a combined (complex) characteristic of the criminal objective aspect - this is time, the situation and, in the case
of martial law, o the place of crime. It is emphasised that the special period: characterizes the special organization
and military units staffing procedure as at war time; it covers the period of (a) mobilization (other than target), (b)
imposing martial law, (c) the partially reconstructed period after the military actions are over; the special period
defines the limits of criminal liability. This paper contains the definition of severe consequences (p. 2, Art. 114-1 of
the Criminal Code), including the death of one or more persons, incitement to suicide, infliction of grave bodily
injuries to at least one person, or infliction of moderate bodily injuries to two or more persons, property damage in
big or especially big amounts, etc. The signs of the special crime subject, under Art. 114-1 of the Criminal Code,
have been determined with an additional restrictive feature - such a person is not a military person, is not liable
for service or not a part-time serviceman during training. A mental state of criminal obstructing the legitimate
activities of the Armed Forces of Ukraine and other military formations has been analysed. It is proved to be
characterized by intentional guilt (direct intent - p.1 of Art. 114-1 of the Criminal Code) and mutual contributory
negligence (in the form of intentional (direct intent) personal attitude to the act and reckless to the consequences
(criminal negligence or criminal presumption) - p.2 of this article). The scientific and legal analysis of the
punishment of the crime under Art. 114-1 of the Criminal Code has grounded improvement of the sanction version.
A new version of this article with another location, selected considering the crime generic object, has been
represented.
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