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1. LIuBinbHI NpaBOBiAHOCKHM 3 YIIPABJIiHHS aKTUBAMU, Ha SIKi HAKJIQIEHO apellT y KpUMiHAJIbHOMY IIPOBAPKEHHI YU

y CIIpaBi IPO BU3HAHHS HEOOIDYHTOBAaHMMH aKTHBIB.

2. Civil Legal Relations on Managing Seized Assets within Criminal Proceedings or in Cases on Admitting Assets as
Unfounded

Pedepar:

1. Kaniikanjifina HaykoBa Npalls € epuUIuM y BiTYM3HSHIN Haylli IPUBATHOTO IpaBa KOMILJIEKCHUM JOCJiIKEHHSIM
LIMBiZIbHUX IIPaBOBIIHOCKH 3 yIIPaBJliHHA aKTUBAaMMU, Ha SIKi HaKJIaZ,eHO apellIT y KpMMiHaJbHOMY ITPOBA/I)KE€HH] 4U y
CIIpaBi PO BU3HAHHSI HEOOI'PYHTOBAHUMU aKTUBIB. Y pOOOTi OOIPYHTOBAHO AOLIJIBHICTh PO3MEXKYBAaHHS
[IPUBATHOIIPABOBUX i y6JIIYHO-TIPABOBUX BiJHOCHH, 1110 BUHMKAIOTh Y IIPOLEC] YIIPaBJIiHHS apellTOBAaHNMU
akTMBamMu HalioHasibHMM areHTCTBOM YKpaiHU 3 IUTaHb BUSBJICHHS, PO3IIYKY Ta YIIPABJIiHHS aKTMBAMU,
O,epKaHMMMU Bifj KOPYILIMHUX Ta IHIIMX 3JI0OYMHIB. Y [I€PIIOMY PO3JiJli JOCIIIKEHO F€HE3UC IIPABOBOIO
PEryJI0BaHHS BiIHOCHH 3 YIIPABJIiHHS apEIITOBAHMMY aKTMBAMU Ta BU3HAYEHO IIPaBOBY IPUPOLY BiIHOCKH MIOL0

BM3HAHHS HEOOI'DYHTOBAaHMMHU aKTUBIB i iX CTSrHEHHS B IOXif, IepkaBu. [JoBeZeHO, 110 CTSITHEHHS aKTUBIB y OXif,



Ilep>KaBy 11033 MEKaMy KPUMiHAJIbHOTO IIPOBAII)KEHHS € BaKJIMBUM IHCTPYMEHTOM IIPOTUIII KOPYIILii, AKUI He
[IOPYIIYE IIPE3yMIILiI0 HEBUHYBAaTOCTi, OCKiJIbKM 0CO06a Ma€ MOKJIMBICTb JOBECTU MTPABOMIPHICTb HAOYTTS aKTUBIB.
Po3ry1iHyTO CIIiBBiJHOLIIEHHS CTSTHEHHS HEOOI PYHTOBAaHUX aKTUBIB Y OXi], A€p>KaBU Ta LIMBiLIbHOI KOHicKallii.
OO6rpyHTOBaHO [OLiNIbHICTb NlepeJaHHs B ypaBadiHHI APMA Juille TUX aKTUBIB, 5Ki 31aTHI IPUHOCUTH CTabiIbHUI
IOXin, TOZi SIK iHINi aKTHBY JOLIJIBHO pPeasli3oByBaTH a60 He IepelaBaTy B YIIPaBJiHHSA. 3alIpOIIOHOBAHO BU3HAYATU
SK KOHKYPEHLIiI0 TPaBOBUX HOPM i IPE3yMIILIN CUTYaLlil0, KOJIU LIUBiJIbHE 3aKOHOJABCTBO [IPE3IOMYE IIPABOMIPHICTh
HaOyTTS aKTUBIB, a LIMBiJIbHE [IPOLlECyasbHE 3aKOHOABCTBO Y BiAMOBIHMX CIIOPaxX BUXOAUTD i3 Ipe3yMILii ix
HEOOI'DYHTOBAHOCTI. JJoBeLeHO, O Yy cdepi yIIpaBiIiHHS apEIITOBAHMMY aKTUBAMY BUHUKA€ KOMILJIEKC ITyOJIiYHO-
IIPaBOBUX, KOMIIJIEKCHUX i TPMBATHOIIPABOBUX BilHOCUH, IPUYOMY LIMBiIbHI IPAaBOBiAHOCUHY BUHUKAIOTS i3
MOMEHTY NPUIHATTS APMA aKTUBIB B yIIpaBiliHHS. Y APYTOMY PO3iJli PO3KPUTO LIUBiJIbHO-TIPABOBI aCIIEKTH
npuiHATTS APMA aKTUBIB B yIIPaBJliHHS, iX 30€epiraHHs, a TAKOX IIpaBa 1 000BS13K1 BJIACHUKIB TaKUX aKTHUBIB.
BcTraHoB/IEHO, 1O YIIPAaBJIiHHA apeIITOBaHUM MailHOM APMA Mae xapakTep CTPOKOBOI'O IIOBHOBa)KEHHS
CIIelliaJIbHOTO NPU3HAa4YeHHs, sIKe BUHUKAE Ha MiJiCTaBi CyZ0BOro pillleHHs abo 3rojiy BJIACHUKA, € TUMYAaCOBUM i
CIIPSIMOBAHMM Ha 30epekeHHs MaiiHa. [TinTprMano niaxin, 3a IKMM Take yIpaBJliHHS CJIifL PO3IJISAATH SIK iHIMNN
BUJI, pEYOBOTO ITpaBa Ha YyXe MaitHO y po3yMiHHi ctaTTi 395 LIK Ykpainu. JloBenieHo, 110 3rojia BJaCHMUKA Ha
nepeaHHs aKTUBIB B yripasiiHHA APMA € 0OfHOCTOPOHHIM ITPAaBOUYMHOM, SIKU caM IO CO0i He ITOPOJIKY€E LUBIIbHUX
IIPaBOBiIHOCUH, a BUCTYIIA€ €JIEMEHTOM (PAKTUYHOTO CKJIaLy NOPs, i3 MIPUMUHSTTIM aKTUBIB 33 aKTOM IIpUIMaHHsI~
nepepayvi. O6rpyHTOBaHO, 10 APMA 31ifiCHIOE yIIPaBJliHHS aKTUBAMU B iHTepecax Jep>KaBU Ta y MyOsliYHUX
iHTepecax, TOMy HEJOLiIZIbHO TIOB’13yBaTU TaKe YIPaBJliHHS 3 BUHUKHEHHSIM Y APMA nipaBa 10Bip4o0i Bl1acHOCTI Ha
akTuBU. BonHoyac APMA He BifnoBiznae 3a 3060B's13aHHSIMU BJIaCHUKA apeLITOBaHUX aKTUBIB. Y TPETbOMY PO3isi
IOTOBIp yIIpaBJliHHS apelITOBAHUMU aKTUBaMU PO3IJISIHYTO SIK IiICTaBy BUHMKHEHHS IUBIJIbHUX IIPABOBiTHOCHH.
YTO4HEHO OrO MOHSTTS SIK JOTOBOPY, 3a IKUM APMA nepeiae yripaBUTeJI€Bi Ha IEBHUAY CTPOK aKTUBU B
VIPaBJIiHHS, a YIIPaBUTEJb 3000B'I3yE€ThCS 32 ATy 3MiICHIOBATH YIIPaB/IiHHSI HUMHU Bifl CBOTO iMeHi B iHTepecax
Iep>kaBu Ha yMoBax e(PEeKTUBHOCTI Ta 36€peXXeHHs, a 32 MOKJIMBOCTI i 36iIbIIE€HHS], IX €KOHOMIUHOI BapTOCTi.
JJoroBip oxapakTeprU30BaHO K peayIbHUM, ABOCTOPOHHIN, CTPOKOBUI, OIJIaTHUH, asieaTopHuUil i pigyuiapHuil. [lo
J10r0 iCTOTHMX YMOB BiIHECEHO IIPEAMET, pO3Mip i GOpMy I1aTH, MOPSALOK PO3PAXYHKY Ta TPAaHUYHI po3Mipu BUTpaAT
Ha YIIPaBJIiHHA, OPSAIOK i CTPOKM NepepaxyBaHHs JOXOLY, BiIIIOBIIaJbHICTb YIIPABUTEIIS, CTPaXyBaHHS MO0
BiITIOBiJaJIbHOCTI Ilepe TPETIMU 0CO0aMHu, a TaKOX IiACTaBU NPUIMHEHHS JOTOBOPY. 3alIpOIIOHOBAHO BHECTHU
3MiHu 10 3akoHy nnpo APMA i nepen6auntu 3atBepakeHHs KabineTom MiHicTpiB YkpaiHu IpUMipHOTO JOrOBOPY
VIPaBIIiHHS aKTUBOM. Bi3Hau€eHO, 10 IpegMeToM TaKoTo JOTOBOPY MOXKYTh OYTH MHiJIIPUEMCTBO K €IUHUI
MalHOBUI KOMILJIEKC, HEPYXOMICTb, 1IiHHi Iarepy, MaitHOBI I1paBa, KOLITU Ta iHIe MaiHO, a TaKoX QaKTUYHi 1
IOPUAVYHI Aii 100 BOJIOLiHHS i KOPUCTYBaHHS HUM. JJOBEZE€HO, 110 OCOOJIMBOCTI YKIIAJ€HHSI IOTOBOPY 3aJ1€XaThb
Bill BUJly aKTUBIB, a 100 NpUNMHEHHS Bu3HavaeTocs LUK Ykpainu, 3akoHoM 11po APMA, npuMipHUM JOTOBOPOM Ta
yMOBaMU KOHKPETHOTO 10roBOpY. Y po60Ti chopMyIbOBAaHO BUCHOBOK PO HEOOXIIHICTb [10JaIbIIOTO
BJOCKOHAJIEHHS LIMBiJIbHO-IIPABOBOI'O ME€XaHi3My yIIPaBJliHHS apelITOBAHUMU aKTUBAMU 3 YpaxXyBaHHIM
PO3MeXKyBaHHS IPUBATHONPABOBUX i MMy6/1iYHO-TIPABOBUX €JIEMEHTIB TAaKUX BiIHOCUH. Pe3ysibTaTu 4OCiIKEeHHS
MOXYTb OYTH BUKOPUCTAaHi y HOPMOTBOPYiil IisIIbHOCTI, IpaBO3aCTOCOBHIN [IPAKTULi Ta [IOJABIINX HAYKOBUX

IOCJIIKEHHSIX.

2. The qualifying academic work is the first comprehensive study in Ukrainian private law scholarship of civil legal
relations arising from the management of assets seized in criminal proceedings or in cases on the recognition of
unjustified assets. The thesis substantiates the expediency of distinguishing between private-law and public-law
relations that arise in the course of managing seized assets by the National Agency of Ukraine for Finding, Tracing
and Management of Assets Derived from Corruption and Other Crimes. The first chapter examines the genesis of
the legal regulation of relations concerning the management of seized assets and determines the legal nature of
relations connected with the recognition of unjustified assets and their recovery for the benefit of the State. It is
proved that the recovery of assets to the State outside criminal proceedings is an important anti-corruption
instrument that does not violate the presumption of innocence, since the person has an opportunity to prove the
lawful origin of the assets. The correlation between the recovery of unjustified assets for the benefit of the State



and civil confiscation is analyzed. The thesis substantiates the expediency of transferring to ARMA only those
assets capable of generating stable income, whereas other assets should either be sold or not transferred for
management at all. It is proposed to define as a competition of legal norms and presumptions a situation in which
civil legislation presumes the lawfulness of asset acquisition, while civil procedural legislation in relevant disputes
proceeds from the presumption that such assets are unjustified. It is proved that, in the sphere of management of
seized assets, there arises a combination of public-law, complex, and private-law relations, whereas civil legal
relations emerge from the moment ARMA accepts such assets for management. The second chapter reveals the
civil-law aspects of ARMA’s acceptance of assets for management, their preservation, as well as the rights and
obligations of the owners of such assets. It is established that ARMA’s management of seized property has the
nature of a temporary power of special purpose arising on the basis of a court decision or the owner’s consent,
being temporary in character and aimed at preserving the property. The thesis supports the approach according to
which such management should be regarded as another type of proprietary right to another person’s property
within the meaning of Article 395 of the Civil Code of Ukraine. It is proved that the owner’s consent to the transfer
of assets for ARMA’s management constitutes a unilateral transaction which, in itself, does not give rise to civil
legal relations, but forms part of the factual composition together with the acceptance of assets under the transfer
and acceptance certificate. It is substantiated that ARMA manages assets in the interests of the State and in the
public interest; therefore, such management should not be linked to the emergence of ARMA's trust ownership
over the assets. At the same time, ARMA is not liable for the obligations of the owner of the seized assets. The third
chapter considers the asset management contract as the basis for the emergence of civil legal relations. Its
concept is clarified as a contract under which ARMA transfers assets to a manager for a certain period, while the
manager undertakes, for remuneration, to manage them in its own name in the interests of the State on the basis
of efficiency and preservation, and, where possible, increase of their economic value. The contract is characterized
as real, bilateral, fixed-term, onerous, aleatory, and fiduciary. Its essential terms include the subject matter, the
amount and form of remuneration, the procedure for calculating and the maximum amount of management
expenses, the procedure and time limits for transferring income, the manager’s liability, insurance of the manager’s
liability to third parties, and the grounds for termination of the contract. It is proposed to amend the Law on ARMA
and provide for the approval by the Cabinet of Ministers of Ukraine of a model asset management contract. It is
determined that the subject matter of such a contract may include an enterprise as an integrated property
complex, immovable property, securities, property rights, funds, and other property, as well as factual and legal
acts related to possession and use thereof. It is proved that the specific features of concluding the contract
depend on the type of assets, while its termination is governed by the Civil Code of Ukraine, the Law on ARMA, the
model contract, and the terms of the particular contract. The thesis formulates the conclusion that the civil-law
mechanism for managing seized assets requires further improvement with due regard to the distinction between
the private-law and public-law elements of such relations. The results of the study may be used in lawmaking, law
enforcement practice, and further
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