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Pedepar:

1.V posgini 1 posrngpaoTbCs IUTAaHHA IOPYLIEHHS 3aKOHIB Ta 3BAYaiB BilHU K BOEHHOTO 3JI0YMHY 32
MIKHapOJHUM T'yMaHiTapHUM NPaBoOM. KOHCTaTOBAaHO, 110 [TOHATTS «BOEHHUH 3JI0YMH» Y MI’)KHapOHO-TIPaBOBUX
IOKYMEHTaX, J)Kepesax MDKHapOQHOTO TyMaHiTapHOro MPaBa, a TaKOX y MpeLeNeHTHIN TPaKTULli IPOUIIIO
€BOJIIOLLiI0 BiJ] €JIEMEHTApHOrO 10 PO3TOPHYTOr'O BUIJISIAY B PUMCBKOMY CTaTyTi, a NOHSATTS «[IOPYIIEHHS 3aKOHIB Ta
3BMYAIB BiTHU», 10 BXXUBAETLCA y CT. 438 KK YKpaiHu Ha 1T03HaY€HHS BiAiTIOBITHOIO KPUMIiHAJIbHOIO
[IPAaBONIOPYLIEHHS, € TOTOKHUM IIOHATTSIM «BO€HHI 37109MHI». CaMi )X BOEHHI 3JI0YMHU 3 ypaxyBaHHSIM iX
00’€EKTUBHOI CTOPOHHU, a TAaKOXK 6e31ocepeiHiX 00'eKTIB MOINAIOTHCS Ha: 3JI0YMHY, CIIPSIMOBaHi IPOTH IpaBa
JIIOJJMHU HA KUATTS, 300POB’s], @ TAKOXK 0i0JIOTiYHE Ta yXOBHE 6J1aronosy4yds (BK/I04Yady IpaBo J0IMHA Ha
OesrnedHe JOBKIJIS); 37I0YMHY, CIPSIMOBAHI IIPOTH NPaBa JIIAMHU Ha CBOOOY Ta OCOOUCTY HEJJOTOPKAHHICTb;

3JI0YMHU, CIIPSIMOBaHi IPOTU IIPaBa JIIOWHY Ha BJIACHICTbh; 3JI0YMHU, CIPSIMOBAHi IIPOTH paBa JIIOIUHU HA YeCTb i



TiHICTB; 3JI04MHU CEKCYaJIbHOTO XapaKTepy; 3JI0YMHY MTPOTU N1PaBa JIIOAVHY Ha 3aKOHHE i CIIpaBejivuBe
cyounHCTBO. OXapaKTepu30BaHo 3MilllaHy (HallioHAJIbHY Ta MiXKHAPOLHO-IIPAaBOBY) 6JIaHKETHICTh AUCIIO3ULIII CT.
438 KK Ykpainu Ta 1poaHai3oBaHO OCTAaTOYHi Cy[OBi pillleHH y BiI[IOBITHUX KPMMiHAJIbHUX [IPOBAJKEHHX HA
peJMeT IIOCUJIaHHS Ha JOKYMEHTU MDKHApOJHOr0O 'yMaHiTapHOTo Npasa. Bin3HadeHo, mo mnicss parudikarii
YKpaiHoto PUMCBKOro CTaTyTy NOCUJIAHHS Ha L€l YCTaHOBYMI JOKYMEHT € 6a’KaHUM ajle HEOOOB'SI3KOBUM 3 OTJISIAY
Ha Te, 1[0 IOr0 HOPMU MAalOTh [1IEPEBAKHO MTPOLLECYaIbHUN Ta IPOLEIYPHUM XapaKTep, a CaM MePEJIK 37I04MHIB
[IOBTOPIOE, a B [IEBHIN YaCTHHI € BY)KYUM, aHK Y JKeHEBCbKUX KOHBEHLiAX 1949 p. Ta iHIIUX AKepeax
MIXKHApOJHOrO TyMaHiTapHOro npasa. BomHovac y pasi BkasiBKu mif 4ac (popMyJItoBaHHSI OOBMHYBAYEHHS 3a CT. 438
KK Vkpainu Ha PumcpKuii cTaTyT NOTPiOHO nocusnatucs Ha EjleMeHTH sSIK KOHCOJIiioBaHU [1paBOBUIL aKT, SIKUN
IonoBHIOE el CTaTyT Ta BU3Havae I0PUINYHI KOHCTPYKILii KOKHOTO 3 BOEHHUX 3JI0YMHIB, BU3HAYEHUX PUMCBKUM
CTaTyToOM. Po31is 2 MpUCBSYEHO XapaKTePUCTUL 06'€KTUBHUX O3HAK CKJIaly TIOPYIIEHHS 3aKOHIB Ta 3BUYaiB BiliHU.
[TOoHSTTS JKOPCTOKOTO TIOBOIPKEHHS SIK (POPMU BOEHHUX 3JI0YMHIB 3rifiHO 3i cT. 438 KK YkpaiHu Moske BKIIOYaTU
Oynb-sKkui QizuyHUit a60 ICUXIYHUH BIUIUB HA MOTEPIIJIOrO, CIIPSIMOBAaHUI Ha 3aMOAiSIHHS oMy Qi3uyHUX abo
MOpaJIbHUX CTpaX[aHb. JKOPCTOKE NOBOPKEHHS il 4ac 30pOMHOr0o KOHQIIKTY Mi>KHapogHOTo abo
HEMDKHApPOAHOTO XapaKTepy MOXKe I He JOCAraTy MiHIMaJbHOTO PiBHS XXOPCTOKOCTI B po3yMinHi ECILL YV pasi,
KOJIM ’KOPCTOKE IOBOJIKEHHSI IOE€JHYEThCS 3 iHMMMU (POPMaMU BOEHHHUX 3JI0YMHIB, HAIPUKJIAT, 3 BUKPAJ€HHS
MaliHa, 10 HAJIEXKUThb LJUBIJIbHOMY HAaceJIeHHIO, He BUIIPaBJaHe BiliICbKOBOIO HEOOXiIHICTIO, TO Y BUHY TaKOMY
00BHMHYBaY€HOMY IIOTPiOHO CTAaBUTHU SK KOPCTOKE IOBOJPKEHHS 3 LIMBIJIbHUM HACEJIEHHSIM, TaK i iHIIe IOPYyLIEHHS
3aKOHIB Ta 3BMYaiB BiliHU. CIPUYMHEHHS CMePTi OfHii 0CO06i B pO3yMiHHI MDKHApOIHOTO IyMaHiTapHOTO NPaBa €
CaMOCTiliHOI0 (OPMOIO BOEHHUX 3JI0YMHIB, Ha BiIMiHY BiJl Hal[iOHAJILHOTO KPUMIHAJIbHOTO 3aKOHOAABCTBA.
3anponoHoBaHo Take GopMyJoBaHH 4. 2 cT. 438 KK Ykpainu: «I[lopylieHHs 3aKOHiB Ta 3BUYaiB BillHU Y pOpMi
BOMBCTBA BilICbKOBOIIOJIOHEHOTO ab0 MPeACTaBHUKA LIMBIIbHOTO HAaCeJIeHHs». BCTAaHOBJIEHO 3aiiBy KpMMiHali3alio
y crarTax 433 Ta 434 KK Vkpainu 3 ypaxyBaHHSIM TOTO, LII0 BU3HAYEHi B HUX GOpMU BYMHEHHS 37I0YMHIB GaKTUYHO
Iy6JII0I0Th BO€HH] 3710uMHU (cT. 438 KK Ykpainu). 3 orssgny Ha BUKJIaJeHe 3alIPOIIOHOBAHO BUKJIIOUUTY BKA3aHi
craTTi 3 uboro Kogekcy. OxapakTepru3oBaHo norpadyBaHHs / BUKPaJleHHs MaliHa LIUBiJIBHOIO HACEJIEHHS, & TAKOXK
3HMILEHHS TAKOro MaifHa, He BUIIPaBaHe BiliCbKOBOIO HEOOXiAHICTIO, SIK (pOpMa BUNHEHHS BOEHHUX 3JI0YMHIB.
[TorpabyBaHHS K BOEHHUH 37I0YMH MOXKE MaTU MiClle 32 HasIBHOCTI pi3HUX (POPM 3aBOJIOLIiHHS Uy>KUM MaltHOM y
PO3yMiHHI HallioHAJIbHOTO KPUMiHaJIbHOTO NpaBa. 3TiAHO 3 MpeLieIeHTHOO TPAKTUKOI0 MDKHAPOJHUX TPUOYHAJIIB
norpabyBaHHSI SIK BOEHHUI 37I0YMH MOXKE MTPOSIBJISITUACS 5K MPsIMe BUJIyYEHHS MaliHa y BJIaCHUKA BCyIepey 1oro
BOJIEBUSIBJIEHHIO, [TI0€HAHE 3 «I€MOHCTPALi€l0 BiiiCbKOBOI CUJIN», SIK IIaXpaliCbKe BUJIyYEHHS MaliHa, 10 0yJI0
6e3rnocepenHbO MOB’s13aHe 3i 30pOHUM KOH(JIIKTOM, Ta Take, 10 He MiAnafae mif MoHsITTsS BOEHHOI He0OXiTHOCTI,
110 NOJIATaJIO B 3IiliICHEHHI TOOOPIB 3 HACEJIEHHS OKYIIOBAaHUX TEPUTOPIl Ta BUKOPUCTAHHI OTPUMAHMX KOIITIB JJIs1
OCHAlIEHHS BilICbKOBOCJIY>KOOBLIiB BOPOXKOi apMii, a 3a60poHa Ha HE3aKOHHE NPUBJIACHEHHS MaliHa MO PIOEThCS
SIK Ha il OKpeMUX BiliCbKOBOCJIY>KOOBLIiB, BIMHEHUX 3 OCOOMCTUX MOTUBIB, @ TAKOXK MaliHa, Ke BUJIy4aeTbCs 3
METOIO «CUCTEMATUYHOI EKOHOMIYHOI eKCIIIyaTallii» OKynoBaHoi TepuTopii. 3a3B1yaii 3SHUIEHHS MaliHa K
BOEHHMI 3JI04MH MaJIo MiClle 3 BUKOPUCTaHHSIM 3arajJbHOHE0e31eYHNX [IpeJMeTiB (HanpuKial, 60M0BUX IIpUIacis
3 [IeBHMX YCTAHOBOK 2060 BifiCbKOBOI TexHikn). KoHCTaTOBaHO, 110 06CTpPiiK 06’eKTiB KpUTUYIHOI iHppacTpyKTypH,

CIIPSIMOBaHi Ha ocJiabjieHHs Jep>kaBy B LIIJIOMY, CBifluaTh IIPO HAasIBHICTH B Aigx ocobu gusepcii (cT. 113 KK Ykpainmu).

2. Section 1 deals with the issues of violation of the laws and customs of war as a war crime under international
humanitarian law. It is stated that the concept of «war crime» in international legal documents, sources of
international humanitarian law, and in case law has evolved from an elementary to a detailed form in the Rome
Statute, and the concept of ‘violation of the laws and customs of war’ used in Article 438 of the Criminal Code of
Ukraine to refer to the relevant criminal offence is identical to the concept of «war crimes». The war crimes
themselves, taking into account their objective side and direct objects, are divided into crimes against the human
right to life, health, as well as biological and spiritual well-being (including the human right to a safe environment);
crimes against the human right to liberty and security of person; crimes against the human right to property;
crimes against the human right to honor and dignity; crimes of a sexual nature; crimes against the human right to a
fair trial. The author characterizes the mixed (national and international legal) blanket of the disposition of Article



438 of the Criminal Code of Ukraine and analyses the final court decisions in the relevant criminal proceedings
with regard to the references to the relevant documents of international humanitarian law. It is noted that after
Ukraine's ratification of the Rome Statute, reference to this founding document is desirable but not mandatory,
given that its provisions are mainly procedural and procedural in nature, and the list of crimes itself repeats, and in
some respects is narrower than in the Geneva Conventions of 1949 and other sources of international
humanitarian law. At the same time, if the Rome Statute is referred to in the formulation of the charge under Art.
438 of the Criminal Code of Ukraine, it is necessary to refer to the Elements as a consolidated legal act that
supplements the Statute and defines the legal structures of each of the war crimes defined by the Rome Statute.
Section 2 is devoted to the description of the objective elements of violations of the laws and customs of war. The
concept of ill-treatment as a form of war crimes under Art. 438 of the Criminal Code of Ukraine may include any
physical or mental impact on the victim aimed at causing physical or mental suffering. Ill-treatment during an
armed conflict of an international or non-international nature may not reach the minimum level of cruelty in the
sense of the ECHR. In cases where ill-treatment is combined with other forms of war crimes, such as the theft of
property belonging to the civilian population, not justified by military necessity, the accused should be charged
with both ill-treatment of civilians and other violations of the laws and customs of war. Causing the death of one
person in the sense of international humanitarian law is an independent form of war crimes, unlike national
criminal law. The following wording of Part 2 of Art. 438 of the Criminal Code of Ukraine is proposed: ‘Violation of
the laws and customs of war in the form of killing a prisoner of war or a member of the civilian population’. The
unnecessary criminalization in Art. 433 and 434 of the Criminal Code of Ukraine is established, taking into account
the fact that the forms of crimes defined in them actually duplicate war crimes (Art. 438 of the Criminal Code of
Ukraine). In view of the above, it is proposed to exclude these articles from this Code. The author characterizes the
robbery/stealing of civilian property, as well as destruction of such property not justified by military necessity, as
a form of war crimes. Robbery as a war crime may occur in the presence of various forms of seizure of another's
property in the sense of national criminal law. According to the case law of international tribunals, robbery as a
war crime can be manifested as a direct seizure of property from the owner against his will, combined with a
«demonstration of military force», as a fraudulent seizure of property directly related to an armed conflict and not
falling under the concept of military necessity, which consisted of extortion from the population of the occupied
territories and the use of the proceeds to equip the enemy army, and the prohibition on misappropriation of
property applies to the actions of individual servicemen committed for personal reasons, as well as to property
seized for the purpose of «systematic economic exploitation» of the occupied territory. Usually, destruction of
property as a war crime took place with the use of generally dangerous objects (for example, ammunition from
certain installations or military equipment).
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VIII. 3aKkJII04Hi BiZoOMOCTi
BsiacHe IIpi3Buie Im'sa ITo-6aTbKOBI
TOJIOBH paju

Baache IlpizBuie Im's ITo-6aTbKOBI
TOJIOBYIOYOTO Ha 3acCiiaHHi
BignoBigasbHUMH 3a HiATOTOBKY

00JIiKOBUX JOKYMEHTIB

PeecTpaTtop
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OisSIIBHOCTI

Typnosa IOniga AHaroniiBHa

Typnosa IOnig AnaTostiiBHa

Tomnonap O.L

VKpIHTEI

Opuenko TetsaHa AHaTosiiBHa



