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1. KpuminanbHa BifIOBiaMbHICTh 32 YXUJIEHHS Bifl IPOXOPKEHHS CIIYKOHU IIMBIIBHOTO 3aXMCTY B OCOOJIMBUI 11epio,
4y y pasi IpoBeIeHHs LiboBOi MOOGii3ali

2. Criminal liability for civil draft evasion during a special period or in the case of targeted mobilization

Pedepar:

1. lucepraiis € nepummm CUCTEMHUM i KOMIJIEKCHUM KPUMiHAJIbHO-TIPABOBUM JOCIIIIKEHHSAM, IIPUCBIYEHUM
KpUMiHaJIbHIl BiATIOBiNAJIbHOCTI 32 YXUJIEHHS Bif IPOXO/’KEHHSI CJIY>KOU LIUBIJIBHOTO 3aXKUCTY B OCOOJIMBUI IIepiof
4y y pasi IpoBeAeHHs LiIboBOi MOGili3allii, 3filiICHEHNM HIJIIXOM BUBYEHHS iCTOPii pO3BUTKY KPUMiHAJIBHOIO
3aKOHOJIABCTBA LI0JI0 TAKOTO 3JI0YMHHOTO IisIHHA Ta MOro MpooopasiB, MbKHAPOIHOrO 1 3apyOiKHOTO LOCBiny,
PO3IJISIAY aKTyaJbHUX IPo6JieM Horo kBasidikaii 11 mokapaHHs 32 HbOTO, a TAKOX 3 OOI'PYHTYBAHHSIM ITPOIO3ULIIN
CTOCOBHO BJIOCKOHAJIEHHSI YUHHOTO 3aKOHOJABCTBA PO KPUMiHAJIBHY BiJI[IOBiAJbHICTh YKPAIHYU 1 3aCTOCYBAHHS
110ro HOpM. JIOCIIiIKY€eThCA €BOJIIOLIMHII NIPOLIEC 3aKOHOAABCTBA YKPAIHU IIPO KPUMMIHAJIBHY BiATIOBiAaIbHICTD 32
YXWJIEHHS Bifl BUKOHAHHS BCTAHOBJIEHMX OOOB’S13KiB B yMOBaxX Ha/I3BMYAMHUX CUTYyaliil. BLOKpEMIIIOIOTbCS

00OB’SI3KOBi O3HAKU ITOHSATTS «CJIy>K0a LIMBIJIbHOTO 3aXUCTY». JJOBOAUTHCS, 110 TIOHSITTSI «IIPOXOJKEHHS CIIy>KOU



LIMBLIBHOTO 3aXUCTYy», KPiM 03HaK, IPUTAMAHHUX CITY>KO1 LIUBLJIBHOTO 3aXUCTY, XapaKT€PU3Y€ETbCSI 1€ 1 TAKUMU
O3HaKaMHU: )X) IOYaTKOBA 4acoBa O 3 MOMEHTY 3apaxyBaHHS Ha CJIyKOy (IPUCBOEHHS CIeLialbHOrO 3BaHHS i
IIpPM3HAYEHHS Ha [10cany 3 000B'SI3KOBUM CKJIaJaHHSIM IIPUCATH (171 OCib, yIieplie 3apax0BaHUX Ha CIIYX0Y); 3)
(yHKLiOHAJIBHO-4aCOBA O 4aC, 1[0 BU3HAETLCS YaCOM IPOXOPKEHHS TaKOI CJIy>KOU; 1) KiHILleBa 4acOBa 0 OCTAHHIN
IeHb IIPOXOJKEHHSI CJIyKOU: IeHb BUKII04YeHHs 3 Kanpis JICHC. Y po6oTi penpe3eHTyeTbCs POJOBUI 06 €KT
YXUJIEHHS Bif] IPOXOPKEHHS CIY>KOM LIMBLIBHOIO 3aXUCTY B 0COOJIMBUI ITepiof, Yu y pasi IpoBeeHHs LilbOBOi
MoOO6isizalii sIK CyCIiibHi BiTHOCHHHY, 110 326€311e4yI0Th 000POHO3ATHICTb YKPAiHu, IUBIJIbHUI 3aXUCT, O€3IeKy
iHpopmaLiiHUX pecypciB i NPUKOPAOHHOTO IPOCTOPY. BUIOBMM 06'€KTOM yYXUJIEHHS Bifl IPOXOIPKEHHS CITY>XKOU
LIMBIJIbHOT'O 3aXMCTYy B OCOOJIUBUI Iepiof, M y pasi npoBeeHHs LiboBoi Mobimnizawii (cT. 336-1 KK) BusHaloThCs
CYCIIiJIbHI BiIHOCHHY, 1110 320€3I1e4yI0Th 0O00POHO3IATHICTh YKpaiHU (KOMILJIEKTYBaHHS BiliICbKOBUX (POPMYyBaHb
BilICbKOBOCJTY>XOOBLSIMM) Ta ii HUBIIBHUI 3aXUCT B 0COOIMBUI NIepiof i pu LinboBiit Mobinizauii. IIpu ubomy
6esnocepenHiM 00'€EKTOM aHAJII30BaHOTO 37I0YMHY BU3HAYAIOTHCS CYCII/IbHI BiTHOCUHH, IO 326€3I1eYyI0Th IIOPSIOK
IIPOXOJIKEHHS CJIY>KOU LIMBiJIbHOTO 3aXUCTy B 0COOGIMBUI NIepiof (KpiM BiiOyAOBHOrO nepiony) i npu 1inboBii
MoO6inizauii. 3a3HavaeThCs, WO 06'€EKTUBHA CTOPOHA LIbOTO 3JI0YMHY XapaKTEPU3YETHCS: (@) CyCIiIbHO HEOE3[IeYHUM
IisTHHSIM, IO MOJISITAa€ B YXUJIEHHI Bifl IPOXOPKEHHSI CJIy)KOM LIMBIIbHOTO 3aXUCTY: 1ie IaCUBHA MOBEiHKa 0COOU
(Tak 3BaHa «yucTay 6e37isIbHICTD) a00 NMoeqHAHA aKTUBHA I [IaCHMBHA NOBeiHKa («3MilllaHa» 6e3MisyIbHICTD), 1Ka
BHPaXXa€eThCsl HEBUKOHAHHSIM [IPABOBUX OOOB'SI3KiB, IOKJIAIEHUX Ha Hel, SIKIIOo Yy 0cobU OyJia peasibHa MOXJIUBICTD
e 3[iiCHUTY (3a ii 0COOUCTUMMU SIKOCTSIMU Ta 0OCTAHOBKOIO); (6) aJIbTEpHATUBHUMU KOMOIHOBaHMMU (CKJIAIEHUMMU)
03HaKaMHu, SKMMU € 0COOIMUBUH nepiof, (KpiM BinOymOBHOrO nepiofny): Lie 9ac, 06CTaHOBKA, Y NEsSKUX BUIATKax Miclie
BUMHEHHSI 3JI04MHY, a TAaKOXX ITPOBEEHHS LiTboBOi MOOii3alii sk yac, 06CTaHOBKA 1 Miclie BAMHEHHS YXUJIEHHS Bif
IIPOXOJIKEHHS CJIy>KOU LIMBIJIBHOTO 3aXUCTy. KiacugikyloTbcs BUA 0COBIMBOTO NePiony i 0O PyHTOBYETbCS
IOLiNIbHICTh YCYHEHHS YaCTUHU pedyeHHs «(KpiM BiOymoBHOTrO nepiony») 3 nucnosutii ctT. 336-1 KK. 3'sicoByeTbcs
Cy0’eKT yXUJIEHHS Bif IPOXOIKEHHSI CIY>KOM LIMBIJILHOTO 3aXUCTY B 0COOIMBUI Nepio (KpiM BinOyLoBHOTO
nepiony) abo y pasi npoBenieHHs 11i1b0BOI MOGisi3allii, SKUI BU3HAETHCS CcrelianbHUM. [Jo pi3HOBUIIB TAKOTO
CIIELIiaJIbHOTO CY0’'€KTa 3JI04MHY BiIHECEHO 0Ci0: a) PSIOBOrO ¥ HA4aJIbHULBKOTO CKIaAy Liei Cy>k61, MIPU3HAYeHUX
Ha TaKi 10caziy 3a KOHTPAKTOM; 0) 5IKi 32 KOHTPAKTOM 3apaxOBaHi 0 HaBYaJIbHOTO 3aKJaly LUBLIBHOTO 3aXUCTY; B)
3apaxoBaHMX 3a KOHTPAKTOM JI0 PE€3€PBY CJIy>KOU LUBIJIbHOTO 3aXUCTy I IPUMHATHX Ha CJIYXO0y B 0COO/IMBUIA TIEPiOT,
Ta IIPU LiJIbOBiM MOOGIi3allii, SIKi XapaKTepU3YyIOThCSl HAsIBHICTIO O3HAYEHUX 3aTrajIbHUX i OAATKOBUX O3HAK
creniasbHOrO Cy6’eKTa 37I04YMHY. YCTaHOBIIIOETCS CYy6 €KTUBHA CTOPOHA 37I04MHY, epeadadeHoro cT. 336-1 KK, 3
aHaJIi30M 3MiCTy YMUCITY, HOTO CIIPSIMOBAHOCTI Ta iHIIMX MMOKA3HUKIB. PO3TiIsA1a€eThCA TOKapPaHHS 3a 3/I0YMHHE
VXUJIEHHS Bif] IPOXOPKEHHS CIY>KOM LIMBLIBHOIO 3aXUCTY B 0COOJIMBUI ITepiof, UM y pasi IpoBeIeHHs LiIbOBOi
MOO6isizanii 1 06IPyHTOBYETBCS AOLIIBHICTb MOTO BLOCKOHAJIEHHS, 30KPEMA, i3 BBEIEHHSIM aJIbTEPHATUBHOIO
OCHOBHOTO [TOKapaHHs y BUZi 0OMeXEeHHs! BOJI. BUIinsioTbCs 03HAKY, SIKi CIIPUSIIOTh PO3MEXKYBAHHIO 37I0YMHIB,
nepeno6adenux cT. 336-1 KK i crartamu 3350337 KK, a Takoxx yactunamu 3 i 4 crareit 402 i 409 KK: e cycminbHO
He6e3IeuHi JisTHHS, 10 XapaKTepU3YyIThCs Pi3HUM 3MiCTOM IIPaBOBOT0O OOOB'I3KY, 30KpeMa: a) 3yMOBJIEHICTIO
IIEBHUM BUJIOM CJIy>KOU I pi3HMMHU CIIOCO6AaMU HEBUKOHAHHSI IIEBHOTO By TPAaBOBOrO CJIyKO0BOr0 0O60B'SI3KY; 6)
Jac, MicLie 1 06CTaHOBKA BYNHEHHS 3JI0YMHY, 110 BUBHAYAIOTh YMOBU OCOOJIMBOrO IIepiony, IPOBeAeHHS 1IibOBO1
MoO6isnizanii yu 60110By 0OCTaHOBKY; B) BUIU CIeLiaIbHUX CY0 €KTiB JOCIIipKyBaHUX 3JI0UMHIB. 3 ypaxyBaHHSIM
OTPUMAaHUX PE3YJIbTATIB HAYKOBOTO IOCJIiI>KEHHS OOI'PYHTOBYIOTbCSI AOLIJIbHICTD YIOCKOHAJIEHHS HA3BU PO3TiTy

XIV (#ioro Oco6amBoi yacTuHm) i pefakuis ct. 336-1 KK.

2. The thesis is the first systematic and complex criminal research, which is devoted to criminal liability for civil
draft evasion during a special period or in the case of targeted mobilization. The research performed by studying
the criminal legislation development history on such an act and its prototypes and the international and foreign
experience, considering actual problems of crime qualification and punishment, as well as the substantiation of
proposals concerning the improvement of the current criminal legislation of Ukraine and application of its norms.
The evolution of Ukrainian legislation on criminal liability for draft evasion at emergency has been researched.
Mandatory characteristics of the «Civil defense service» concept have been distinguished. The concept of «doing
the Civil defense service», besides the characteristics of the Civil defense service, is proven to have the features as



follows: h) initial time: from the moment of enrolment (assignment of a special rank and appointment to a position
with mandatory oath taking ( for the first-time enrolled persons); i) functional and time: which is distinguished by
the time of such service; j) final time: the last day is the day of exclusion from the State Emergency Service. The
thesis represents the generic object of civil draft evasion during a special period or in the case of targeted
mobilization as a social relationship providing for the defense capability of Ukraine, Civil defense, security of
information resources and the border area. The specific object of civil draft evasion during a special period or in
the case of targeted mobilization (Article 336-1 of the Criminal Code) is determined as social relations providing for
defense capability of Ukraine (staffing of military formations) and its Civil defense during a special period and
target mobilization. At that, the direct object of the analysed crime is the social relations providing for the
procedure of Civil defense service during a special period (except for the restoration period) or in the case of
targeted mobilization. The objective part of this crime has been noted to be characterized by (a) a socially
dangerous action of Civil defense draft evasion o this is the passive behaviour of a person («pure» inaction) or the
combined active and passive behaviour («mixed» inaction), which is the impairment of legal obligations thereof, if
the person had a real opportunity to do that (as per his or her personal qualities and circumstances); (b) alternative
combined (complex) features, which are the «special period (but for the recovery period)» o the time, the situation
and, in certain cases, the site of the crime, and «targeted mobilization» o the time, situation and the site of Civil
defense draft evasion. The types of a special period have been classified and the expediency of the «(but for the
recovery period)» sentence exclusion from Art. 336-1 of the Criminal Code has been substantiated. The peculiarity
of target mobilization, associated with certain types of emergencies at the state level and with appropriate
measures to ensure compliance through execution by Civil defense forces of their functions in such conditions has
been emphasized. At that, these are particularly grave emergencies occurring only in peacetime. The subject of
Civil draft evasion in a special period (but for the recovery period) or in the case of targeted mobilization, which is
considered to be special, has been determined. The varieties of such a special subject of crime include: a) the
privates and the command staff of this service who are assigned to such positions under the contract; b) persons
contracted to an educational institution of Civil defense; c) persons contracted to the reserve of Civil defense
service, characterized by these common and additional features of a special subject of crime. The crime state of
mind under Art. 336-1 of the Criminal Code, with an analysis of the intent, its orientation, and other indicators has
been determined. The punishment has been considered, and the expediency of its improvement has been
substantiated, in particular, the introduction of an alternative basic punishment in the form of personal restraint.
The features for differentiation of crimes under Art. 336-1 of the Criminal Code and Art. 3350337 of the Criminal
Code and Parts 3, 4 of Art. 402, 409 of the Criminal Code have been distinguished. In particular, a socially
dangerous act characterized by the different content of such a duty, in particular, its dependence on a particular
type of the service and various ways of failure to perform a certain type of the official duty; crime time, site and
situation, which characterize the conditions of a special period, the target mobilization, the combat situation;
types of special subjects of these crimes. Considering the results of the scientific research, the expediency of
improving the name of section XIV of its Special Part and the wording of Art. 336-1 of the CC.
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