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1. Koncruryuiiine 1paBo BOJIOAITU, KOPUCTYBATUCA | pO3NOPAIKATUCS PE3YIbTaTAMU CBOEI IHTEIEKTYaJIbHOI,
TBOPUOI HisINIbHOCTI

2. The constitutional right to own, use and dispose of the results of their intellectual and creative activity

Pedepar:

1. Y nucepTauiiHOMy NOCJIiI)K€HHI BUPIlIEHO HAYKOBE 3aBJIaHHS, SIKE NOJISIra€e y po3po0OLi TEOPETUYHHUX [TOJIOKEHD
Ta [NPAKTUYHUX PEKOMEHALIN OA0 BAOCKOHAJIIEHHS! KOHCTUTYLIMHO-TIPABOBOIO PETyJIIOBAHHS [1PABA BOJIOMITYH,
KOPUCTYBATUCH i PO3MOPSAIKATUACS Pe3yJIbTaTaMU CBO€] iHTEIEKTYaNbHOI, TBOPYOI JisILHOCTI. BcTaHOBNIEHO
IIPaBOBY NIPUPOLY Ta CHOPMYJIbOBAHO aBTOPChKE BU3HAUEHHS MTOHSTh 00’'€KTUBHOTO I1PaBa KOXHOTO BOJIOITH,
KOPHCTYBATUCS i PO3MNOPSIKATUACS PE3yJIbTaTaMU CBO€I IHTE€JIEKTYaJIbHOI, TBOPYOI AisILHOCTI — e OQililiHO
BUPa)KEHi Ta BU3HAHI y CYCIIiJIbCTBI IPaBUJjIa MIOBEiHKY yYaCHUKIB KOHCTUTYLiIHO-TIPABOBUX BiJHOCHH, IIOBSI3aHUX
31 CTBOPEHHSIM, BOJIOJIIHHSIM, KOPUCTYBAaHHSAM Ta PO3NOPSIKEHHSIM Pe3yJIbTaTaMU iHTEJIEKTyaIbHOI, TBOPUOI
IiSJIBHOCTI, 1110 OXOPOHSIOTHCS AEP>KABOIO, 3TiZHO 3 IKMMU [TOBEiHKA YYaCHUKIB LYX BiIlHOCUH OLIIHIOETHCS SIK
IpaBoMipHa ab0 HENPaBOMIPHA; Cy6'€KTMBHOTO IIPaBa KOSKHOTO BOJIOAITH, KOPUCTYBATUCS i pO3NIOPSAKATUCS
pe3yJbTaTaMu CBOEI iHTeJIEKTyasIbHOI, TBOPUO] JisiJIbHOCTI — Lie IOpUIUYHO 3abe31edeHa MOKIIUBICTh CYy0 eKTa
IHT€JIEKTYasIbHOI Ta TBOPYOIi AisIZIbHOCTI BOJIOAITH, KOPUCTYBATUCSH 1 pO3NOPAIKATUCS PE3YIbTaTaAMU CBOEL
iHTeJIeKTyaIbHOI, TBOPYOI [isIJIbHOCTL. ADTYMEHTOBAHO, 110 HOBM3HA PE3YJIbTaTy TBOPUOI HisSJIBHOCTI Ta CIOCi6
3MiICHEHHS iHTeJIeKTyaIbHOI NisJIbHOCTI € HEBil'€eMHUM CYTHICTHUM €JIeMEHTOM 00’ €KTUBHOT'O KOHCTUTYLIIFTHOTO
IIpaBa BOJIOZITH, KOPUCTYBATUCS i PO3IOPAIKATUCS PE3YJIbTaTaAMM CBOE] IHTEJIEKTYaJIbHOI, TBOPYO] LisJILHOCTI, a
3a0e31e4eHHs iHTepeCiB TBOPLSI pe3yJIbTaTy TBOPYOI Ta iHTEJIEKTyaIbHOI AisJIbHOCTI € HEBil'éeMHUM CYTHICTHUM
€JIEMEHTOM Cy0'€eKTUBHOTO KOHCTUTYL{ITHOTO NPaBa BOJIOAITH, KOPUCTYBATUCS i pO3NOPSIKATUACS pe3ysbTaTaMu
CBOE€] iHT€JIEKTyaIbHOI, TBOPYOI [iIbHOCTI. BCTAaHOBJIEHO, 11O MTOHSTTS «iHTEJEKTyaslbHA AislJIbHICTb» Ta «TBOpPYA
Lisi7IbHICTh» BUKOPUCTOBYIOTbCS B 32aKOHOABCTBI YKpaiHu: 1) Ha I03HA4Y€HHS Pe3yJIbTaTiB AisJIbHOCTI JIIOOUHY; 2)
II03HAYEHHS NepeyMOB CTBOPEHHSI O0'€KTIB ITpaBa iHTeJIEKTyaIbHOI BIACHOCTI; 3) MO3HAYEeHHSsI KpUTEPIiB
BVMHVKHEHHS [1PaBa iHTEJIEKTYaJIbHOI BJIACHOCTI. JJOAAaTKOBO apTyMEHTOBAHO, 10 TEPMIHN «iHTEJIEKTya/IbHA
IiSTIBHICTB», «TBOPYA AiSIJIbHICTBY, «iHTEJIEKTyalbHA TBOPYA HisIJIbHICTb» TA «iHTE€JIEKTyaJIbHA BJIACHICTb» HE €
TOTOKHIMU MOHATTSAMU. JlicTasio NofanbLUoro pO3BUTKY TBEPIKEHHS, 110 iHTeJIeKTyalbHa [isiJIbHICTh MOXKE MaTH
03HaKy TBOPYOCTI, B TOM Yac SIK TBOPYA [isJIbHICTb He Nepeoayae TaKy O3HAKY SIK HASIBHICTb iHTEJIEKTY Y TBOPLS
Pe3yJbTaTy TBOPYOI JisSILHOCTI. Pe3ysibTaT iHTeIeKYTaJIbHOI Aisi/IbHOCTI JIIOAVMHU MOXKE MiCTUTHU TBOPYY CKJIaOBY, a
Pe3yJbTaT TBOPUOI JisiJIbHOCTI MOXe OYTH NOCSITHYTUI 6€3 BUKOPUCTAHHS iHTEJIEKTY JIIOJUHU. AKIIEHTOBAHO yBary,
IO YHIKAJIbHICTh Pe3yJbTaTy TBOPUOI [isIBHOCTI HE € 060B’I3KOBOIO0 O3HAKOIO TBOPYOI AislIbHOCTI. TBOPYiCTb HE €
000B’1I3KOBUM KPUTEPiEM BiJHECEHHS PEe3YyJIbTATy JIOJCHKOI HislIbHOCTI 4,0 00’€KTiB IpaBa iHTeIEeKTyaIbHOl
BJIACHOCTI, 000B'SI3KOBUMMU € KpUTepii opuriHanbHOCTI. [licTaso nofanboro po3BUTKY TBEPIPKEHHS, 1110 OJIHI€I0 3
OCHOBHUX O3HAK BifJHECEHHSI Pe3yJIbTaTy TBOPUO] HisI/IbHOCTI J0 06'€KTa IIpaBa iHTeJIEKTYaJIbHOI BJIACHOCTI € ii

HOBU3HA, a iHTEJIEKTYyaJbHOI IisI7IbBHOCTI — OPUTiHAIBHICTb CIIOCOOY 3MiICHEHHSL.

2. The dissertation research solves the scientific task, which is to develop theoretical provisions and practical
recommendations for improving the constitutional and legal regulation of the right to own, use, or dispose of the
results of his intellectual or creative activities. The legal nature and the author's definition of the concepts of the
objective right to own, use, or dispose of the results of his intellectual or creative activities , creative activity are
officially expressed and recognized in society rules of conduct of participants in constitutional and legal relations
disposal of the results of intellectual, creative activity, protected by the state, according to which the behavior of
the participants of these relations is assessed as lawful or unlawful; the subjective right to own, use, or dispose of
the results of his intellectual or creative activities and creative activity is a legally secured opportunity for the
subject of intellectual and creative activity to own, use, or dispose of the results of his intellectual or creative
activities . It is argued that the novelty of the result of creative activity and the way of intellectual activity is an
integral essential element of the objective constitutional right to own, use and dispose of the results of their
intellectual, creative activity, and ensuring the interests of the creator of creative and intellectual activity is an
integral element. subjective constitutional right to own, use and dispose of the results of their intellectual, creative



activity. It is established that the concepts of "intellectual activity" and "creative activity" are used in the legislation
of Ukraine: 1) to denote the results of human activity; 2) designation of preconditions for creation of objects of
intellectual property rights; 3) designation of criteria for the emergence of intellectual property rights. It is further

argued that the terms "intellectual activity”, "creative activity", "intellectual creative activity" and "intellectual
property" are not identical concepts. The assertion that intellectual activity can have a sign of creativity was
further developed, while creative activity does not presuppose such a sign as the presence of intelligence in the
creator of the result of creative activity. The result of human intellectual activity can contain a creative
component, and the result of creative activity can be achieved without the use of human intelligence. It is
emphasized that the uniqueness of the result of creative activity is not a necessary feature of creative activity.
Creativity is not a mandatory criterion for classifying the result of human activity as objects of intellectual property
rights, criteria of originality are mandatory. It was further developed that one of the main features of classifying
the result of creative activity as an object of intellectual property rights is its novelty, and intellectual activity - the
originality of the method of implementation.
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