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1. Iudepenuianisa KpuMiHaNbHOI BiATIOBiAaIbHOCTI 32 3HUIEHHS 200 MOUIKOMKEHHS MaliHa 3a KpUMiHAJIbHUM
[IpaBOM YKpaiHu

2. Differentiation of criminal liability for destruction or damage to property under the criminal law of Ukraine.
Pedepar:

1. Inceprariiis € nepmum B YKpaiHi CHCTEMHUM i KOMIIJIEKCHUM JOCIIIKEHHSIM ITrudepennianii KpuMiHaabHOI

BiZIITOBINAJIbHOCTI 32 3HUIIEHHS a60 MOIIKOKEeHHSI MaiiHa 32 KpUMiHaJIbHUM ITpaBoM YKpaiHu. B po6oTi



norsnu6seHo JOCTiIKEHO TMTAHHS PO MOHSTTS, BUAM Ta 3aco0u AudepeHIialii KpuMiHanbHOI BiNIOBiAAIbHOCTI 32
3HUILEHHS 200 IOMKOIKEHHs MaiiHa 32 KpUMiHaJIbHUM IIPaBOM YKpaiHu, Ipob6ieMu 3aCTOCYBaHHS TaKUX 3aC00iB
Ta YIOCKOHAJIEHHS CTaTe€! KPUMiHAJIBHOTO 3aKOHY, 4Ki iX MiCTSATb. AHAJII3 HagBHUX JOKTPUHAIbHUX BUZHAYEHD
TaKUX [IOHSTb, SK «3HUILIEHHS» Ta «IOIIKOIKEHHS» MalHa, [a€ MifjCTaBu BUOKPEMUTH MEBHI iCTOTHI O3HAKY, SIKi
IIpUTaMaHHi KOKHOMY 3 HUX: 1) 061zBa 1ii TepMiHM BKa3yIOTb OJlpa3y Ha [IBi 03HaKU1 06'€KTUBHOI CTOPOHHU CKJIaZy
KpUMiHa/JILHOT'O IIPaBONOPYLIEHHS — i Ha CYCIiJIbHO Hebe3ledHe [isHHS, i Ha CyCIiibHO Hebe3eYHi HacligKu.
Tomy, BUBHa4YEHH LMX [OHATh MAIOTh MICTUTH OIMC i HisHHA, 1 HACHIOKIB. 3a Lji€l0 03HAKOI0 BOHU BilPi3HAIOTHCS
Bif] TAKMX TEPMIHIB, K «I[ICYBaHHS», «<PYMHYBaHHI» MaiiHa, gKi TAKOXX BUKOPUCTOBYIOTbCA B YMHHOMY KK Ykpainn i
BKa3YIOTb JIMLIe Ha JisTHHS, HE OXOILIIOI0YY HaCiIKiB; 2) crienydika KpUMiHaJIbHO-TIPABOBOTO TIyMadeHHS LIUX
TE€PMiHiB O6YMOBJII0€ HEOOXITHICTh BKA3iBKU HA IPOTUNIPABHUI PYHHYIOUMH YIJIMB HA MAMHO SIK iCTOTHY O3HAKY
IisSIHHS, 10 OXOILIIOETHCS IIOHSTTSIMU «3HUILEHHS MallHa» Ta «IIOLWKOKEHHS MaliHa». llomo 3aranbHOrO (He
KPMMiHaJIbHO-TIPABOBOr0) PO3YMiHHSI LIMX TIOHSTb, TO HUMU OXOILTIOETbCS HE JINLIE IPOTUNIPABHUM, a 1
IIpaBOMIpHUI pyHHIBHUI YIIJIMB Ha MalHO; 3) O3HAKOIO, 1110 PO3ME’KOBYE TIOHSITTS! «3HUIIEHHS MaiiHa» Ta
«TIOIIKOPKEHHST MalHa», € HACJIIKY, SIKi CHPUYMHSIOTHCS IiJl 4aC BUMHEHHSI LIUX [isiHb. 3HUIIEHHS MaliHa O3Hayae
TaKi HaCJIiAKK: (Pisn4He NPUNVHEHHS 3 iCHyBaHHS MalHa abo0 Taki oro ¢isuyHi 3MiHH, 0 YHEMOKJIUBIIIOIOTh 10T0
BiTHOBJIEHHS; [TOBHA Ta MOCTiliHA HEMO>KJIUBICTh BUKOPUCTAHHS MaliHa 3a HOTr0 LiJIbOBUM IIPU3HAYEHHSIM;
MIPUINMHEHHS ITpaBa BJIACHOCTI Ha 11e MaiiHO. CBOEIO YeProlo, MOUIKOIKEHHS MaliHa 03Havae TaKi Hacainku: isnyHi
3MiHH, £Ki IIOTipIIYIOTh AKIiCTh YY 3MEHIIYIOTh L[iHHICTh MaliHa i MOXKYTb OyTH yCYHEHI; YyaCcTKOBa Ta,/ab0 TMMYacoBa
HEMOJXKJIUBICTb BUKOPUCTaHHS MaliHa 3a LiJIbOBUM NpU3HaYeHHAM. KOHIENTyanbHNil aHali3 JOKTPUHAIIbLHUX
IiAXOIiB 1aB MOXKJIMBICTb BUOKPEMUTH YOTUPU aCIE€KTH PO3YMIHHS MOHATTS «JudepeHLialiis KpUuMiHaJIbHO]
BiZIOBiZaNbHOCTI»: 1) IK METOM, YY1 MPUHIIUIT KPUMiHAIBbHOI MOJITUKY; 2) BilHECeHHs nudepeHiallii KpuMiHaIbHOI
BiANOBIaJIbHOCTI O HU3KHU rajly3€BUX (CIeLiabHYX) IPUHLNIIB KPUMiHAJIBHOTO NIPaBa; 3) AudepeHLialis
KpUMiHa/IbHOI BiZI[IOBiAAbHOCTI PO3TJIAIAETHCS SIK 3aKOHOTBOPYMI Ta [TPAaBO3aCTOCOBHUM IIpoLieC; 4)
IvdepeHLialis KpUMiHaIbHOI BiZllIOBi1aIbHOCTI TIyMauMTbCSl BUKJIIOYHO SK JIiSJIBHICTh 3aKOHOZABLS. Y POOOTI
BHCJIOBJIEHO IYMKY, 11O 6iJIbIII OOI'PYHTOBAHOIO € MO3ULlisl TUX aBTOPIB, SKi BU3HAIOTh JU(EepeHLiallilo KpUMiHaIbHO]
BiZI[TOBiAJILHOCTI IIPEPOraTUBOIO 3aKOHOAABLS. HaBeieHO apryMeHTH Ha KOPUCTSD Liiel no3uii. ¥ guceprarii
3aIIPOIIOHOBAHO [1Ba BU3HAUEHHS NOHSTTS «AudepeHIialist KpuMiHaabHOI BiilIOBifAIbHOCTI» — Y LIMPOKOMY Ta
BY3bKOMY PO3YMiHHSX, 10 JaJI0 MOXJIMBICTb [10CIA0UTU JUCKYCii y KpUMIHAIbHO-TIPABOBii JOKTPUHI.
3anponoHOBaHO BU3HAYEHHS IIOHSTTS «3aci6 nudepeHLialii KpuMiHaNIbHOI BiIIOBiAATBHOCTI» Ta KOHCTAaTOBAHO,
110 yHiBepcaJpbHUM 3acO00M nrdepeHniallii KpuMiHaIbHOI BiANOBINAIbHOCTI € IOPUANYHA KOHCTPYKLisl, MOJIeJb
3JI0YMHY — CKJIa]J] 3JI0YMHY 3i BCiMa 1Oro eJleMeHTaMu Ta 03HaKaMu. 3po6JIeHO BUCHOBOK, 1110, BAKOPUCTOBYIOUN
MOXJIMBOCTI LIbOTO YHIBEPCAJIbHOTO «KOHCTPYKTOPAa», 3aKOHOAaBeLb AU epEHLiIoe KPUMiHAIbHY BilIIOBiAA/IbHICTS,
dbopmyroun: 1) cyMiDKHI CKIagy — CKJIafy 3JI09MHIB, SIKi Bilpi3HSIOTHCS IPUHANMHI OJIHI€I0 O3HAKOIO, KA € Y OTHOMY
CKJIafi 1 BUKJIIOYAETHCS B iHIIOMY; 2) KOHKYPYIOYi HOPMH, SIKi MiCTSITh CKJIa[iY 3JI0YMHIB, OJIUH i3 SIKUX € 3arajlbHUM,
a inmmi (i) - cneyiansaui. [lo niei rpynu Hanexxats i KBasipikoBaHi ck1any, siki, 32 CBOIM 3MiCTOM, € HiYUM
IHIIMM SIK CKJIaZy 3JI0YMHIB, SKi MICTATbCA Y CIleliaIbHUX HOpMaX. BiIIMiHHICTb TUILKY Y TOMY, 110 Lii HOPMU
MICTSITBCS y OIHIN i3 3arajIbHOI0 HOPMOIO CTaTTi; 3) KOHKYPYIOUi HOPMH, SIKi MICTSITh CKJIai¥ 37I0YMHIB, OAVH i3 IKUX
€, TaK 3BaHUM, «LiJIMM», a iHIII — «4acTUHaMM». Taka CUTyallisl IPOCTEXYEThCS, KOJIM 3aKOHOIABELlb KOHCTPYIOE

CKJIaJIeHi CKJIagu 3JI09MHiB.

2. The thesis is the first in Ukraine systematic and complex monographic research of differentiation of criminal
liability for destruction or damage to property under the criminal law of Ukraine. The paper examines issue of the
concepts, types and means of differentiation of criminal liability for destruction or damage to property under the
criminal law of Ukraine, the problems of application of such means and improvement of articles of the criminal law
that contain them. Analysis of existing doctrinal definitions of such concepts as destruction and damage to
property, gives grounds to identify certain essential features that are inherent in each of them: 1) both of these
terms indicate two features of the objective side of the criminal offense - and a socially dangerous act, and socially
dangerous consequences. Therefore, the definitions of these concepts must contain a description of both the
action and the consequences. On this basis, they differ from such terms as «damage», «destruction» of property,



which are also used in the current Criminal Code of Ukraine and indicate only the actions, not covering the
consequences; 2) the specifics of the criminal law interpretation of these terms necessitates the indication of
unlawful destructive influence on property, as an essential feature of the act, covered by the concepts of
«destruction of property» and «damage to property». If we turn to the general (not criminal-legal) understanding
of these concepts, they cover not only illegal but also legitimate destructive influence on property; 3) the feature
that distinguishes the concepts of «destruction of property» and «damage to property» are the consequences that
are caused in the course of these acts. Destruction of property means the following consequences: physical
cessation of the property existence or such physical changes that make it impossible to restore it; complete and
constant impossibility of using the property for its intended purpose; termination of ownership of this property.
Whereas, property damage means the following consequences: physical changes that degrade the quality or
reduce the value of the property and can be eliminated; partial and /or temporary inability to use the property for
its intended purpose. Conceptual analysis of doctrinal approaches made it possible to identify four aspects of
understanding the concept of «differentiation of criminal liability»: 1) as a method or principle of criminal policy; 2)
attribution of differentiation of criminal liability to a number of branch (special) principles of criminal law; 3)
differentiation of criminal liability is considered as a legislative and law enforcement process; 4) differentiation of
criminal liability is interpreted exclusively as the activity of the legislator. The paper expresses the opinion that the
position of those authors who recognize the differentiation of criminal liability as the prerogative of the legislator
seems to be more reasonable. Arguments in favour of this position are given. The thesis proposes two definitions
of the concept of «differentiation of criminal liability» in the so-called, broad and narrow sense, which made it
possible to reduce the degree of discussion in criminal law doctrine. It is suggested the definition of the concept of
a means of differentiation of criminal liability and stated that the universal means of differentiation of criminal
liability is the legal structure, the model of the crime - the corpus delicti with all its elements and features. It is
concluded that using the capabilities of this universal «designer», the legislator differentiates criminal liability by
constructing: 1) contiguous corpus delicti - corpus delicti that differ in at least one feature, which exists in one
structure and is excluded in another; 2) competing provisions that contain corpus delicti, one of which is general
and the other (others) special. This group also includes qualified corpus delicti, which by their nature are nothing
but corpus delicti contained in special provisions. The only difference is that these rules are contained in one of
the general provision of the article; 3) competing provisions, which contain corpus delicti, one of which is the
socalled «entire» and the others - «parts». This situation is observed when the legislator constructs compiled
corpus delicti.
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