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2. Differentiation of criminal liability for destruction or damage to property under the criminal law of Ukraine.

Pedepar:

1. lucepTariis € nepumM B YKpaiHi CUCTEMHUM i KOMITJIEKCHUM JOCTiIKeHHSIM audepeniialii KpumiHanbHOi
BiATOBiAJIbHOCTI 3a 3HUILEHHS a60 MOMIKOPKEHHS MaliHa 3a KpUMiHaJIbHUM NIPABOM YKpaiHu. B pobori
noran6JIeHO AOCTIIKEHO TUTaHHS PO TOHSTTS, BUIY Ta 3acobu audepeHianii KprMiHaibHOI BifIOBinanbHOCTI 32
3HMILEHHS a0 IOIIKOIKEHHs MaiiHa 3a KpUMiHaJIbHUM NIPaBoM YKpaiHu, Ipo6ieMU 3aCTOCYBaHHS TaKUX 3aC0O0iB
Ta YIOCKOHAJIEHHS CTaTel KPMMIiHAJILHOTO 3aKOHY, fKi iX MiCTATb. AHaJII3 HaBHUX JOKTPUHAIbHUX BU3HAYEHD
TaKUX IOHSTD, SIK «3HUILEHHS» TA «IIOIIKOIKEHHSI» MalHa, [ae€ MiJiCTaBU BUOKPEMUTH I1E€BHI iCTOTHI O3HAKY, SIKi
[IpUTaMaHHi KO)KHOMY 3 HUX: 1) 0617Ba 1Ii TEpMiHM BKa3ylOTh Opa3y Ha [1Bi 03HAKU 00'€KTUBHOI CTOPOHU CKJIANy
KpUMiHaJIbHOTO IIPaBONOPYLIEHHS — i HA CYCIiJIbHO Hebe3ledHe JIisiHHS, i Ha CyCIiIbHO Hebe3eYyHi HaCliIKu.
Tomy, BU3HAYEHHS LUX ITOHSTh MAIOTh MiCTUTHU OIMC i AisIHHS, i HACIAKIB. 3a i€ 03HAKOI0 BOHY BiJIPi3HSIOTHCS
BiJl TAKMX TEPMIiHIB, SIK «IICYBaHHSI», «PyVIHYBaHHS» MalHa, SIKi TAKO>K BUKOPUCTOBYIOTbCS B YMHHOMY KK YKpainu i
BKa3YIOTb JIMLIE Ha JisIHHS, HE OXOIIJII0I0YM HaCJiJKiB; 2) crienudika KpUMiHaJIbHO-IIPABOBOTO TJYMayeHHS LI1X
TE€PMiHiB OOYMOBJIIO€ HEOOXITHICTh BKa3iBKYU HA IPOTUNPABHUI PYUHYIOUMH YIJIMB HA MAMHO SIK iCTOTHY O3HAKyY
IliSIHHS, 10 OXOILJIIOETHCS MOHSTTSIMU «3HUILEHHS MallHa» Ta «IIOUKOJKEHHS MaliHa». [llomo 3aranbHOrO (HE
KpUMiHaJIbHO-TIPABOBOT'0) PO3YMiHHSI LIUX IIOHSTh, TO HUMU OXOILIIOETHCS He JINLIe IIPOTUIIPABHUM, a I
IIpaBOMIpHUI pyIHIBHUI YIIJIMB Ha MalHO; 3) O3HAKOIO, 110 PO3MEKOBYE TIOHSTTS «3HUIIEHHS MaliHa» Ta
«TIOLIKOIKEHHS MaiHa», € HACJIAKY, SIKi CIIPUYMHSIOTHCS i, Yac BYMHEHHS LIUX NisHb. SHUIIEHHS MaiiHa O3Havyae
Taki HaciaKy: Qi3nyHe NPUNMHEHHS 3 iCHyBaHHS MaiiHa abo Taki oro (pisuyHi 3MiHY, 0 YHEMOKJIMBIIIOIOTh 10r0
BilHOBJIEHHS; [TOBHA Ta MIOCTiiHA HEMO>KJIUBICTh BUKOPUCTAHHS MalHa 3a MOro LiJIbOBUM IPU3HAYEHHSIM;
MIpUINMHEHHS ITpaBa BJIACHOCTI Ha 11e MaiiHo. CBOEIO YEPTrolo, MOUIKOKEHHS MaliHa O3Hava€ TaKi Hacainku: QisnyHi
3MiHH, SKi IOTipIIYIOTh SKiCTh YM 3MEHIIYIOTh LIIHHICTb MaliHa i MOXXYTb OyTH YCYHEHI; 4yaCcTKOBa Ta,/ab0 TUMYacoBa
HEMO>XKJIUBICTh BUKOPUCTAHHS MaliHa 3a LiIbOBUM NpU3HaYEeHHAM. KOHIeNTyanpHUN aHai3 JOKTPUHAIBHUX
IiAXO/IiB 1aB MOXJIMBICTb BUOKPEMUTH YOTUPU aCIIEKTH PO3YMIHHS MOHSTTS «IudepeHLialis KpUMiHaJIbHO]
BiZTOBigasbHOCTI»: 1) IK METO, UM MIPUHIIUII KPUMiHAIBHOI OJITUKY; 2) BilHECEeHHS nudepeHLiallii KpUMiHaIbHOI
BiZI[IOBiAJIbHOCTI 10 HA3KU rajly3eBuX (CIeliaJbHIX) IPUHLMUIIB KpUMiHABHOTO N1PaBa; 3) AudepeHLialis
KpUMiHaJIbHOI BiJI[IOBiAA/IbHOCTI PO3TJISIAETHCS K 3aKOHOTBOPYMI Ta [TPaBO3aCTOCOBHUI IIpoLiec; 4)
IvdepeHLialis KpUMiHaIbHOI BiZllIOBi1aIbHOCTI TJIyMauMTbCS BUKJIIOYHO SK JisJIBHICTb 3aKOHOZABLS. Y POOOTI
BHCJIOBJIEHO IyMKY, 110 6ibIll OGIPYHTOBAHOIO € MO3ULisl TUX aBTOPIB, SKi BU3HAIOTh TU(epeHLiallilo KpUMiHaIbHO]
BiZ[TOBiJAZIbHOCTI IPEPOraTUBOIO 3aKOHOAABLS. HaBeleHO apryMeHTH Ha KOPUCTD L€l no3uii. Y npuceprarii
3aIIPOIIOHOBAHO [1Ba BU3HAUYEHHSI IIOHSTTS «AudepeHLialis KpuMiHaabHOI BiiIIOBiJAIbHOCTI» — Y LIMPOKOMY Ta
BY3bKOMY PO3YMiHHSX, 1O JaJI0 MOXKJIMBICTb [IOCIA0UTU OUCKYCii y KpUMiHAIIbHO-TIPABOBIi JOKTPUHI.
3anpornoHOBaHO BU3HAYEHHS IIOHATTS «3aci6 gudepeHnuianii KpuMiHaNIbHOI BillIOBiZATBHOCTI» Ta KOHCTATOBAHO,
10 yHiBepcaJbHUM 3acO00M IrdepeHLiallii KpUMiHaIbHOI BiANOBINANbHOCTI € IOPUANYHA KOHCTPYKLisl, MOJIeJIb
3JI04MHY — CKJIa]J] 3/I0YMHY 3i BCiMa IOTr0 eJIeMEHTaMU Ta O3HaKaMu. 3po6JI€eHO BUCHOBOK, 1110, BAKOPUCTOBYIOUH
MO>KJIUBOCTI LIbOTO YHIBEPCAJIILHOTO «KOHCTPYKTOPA», 3aKOHOaBeLb AudepeHLiiloe KpUMiHaJIbHY BifllIOBiNaNbHICTb,
dopmyroun: 1) CcyMDKHI CKIagu — CKJIaJy 3JI04MHIB, SIKi Bilpi3HSIOTHCS IPUHANMHI OJIHI€I0 O3HAKOIO, KA € Y OTHOMY
CKJIaJli ¥ BUKJIIOYAETHCS B iHIIOMY; 2) KOHKYPYIOUi HOPMHU, SIKi MiCTSITh CKJIQ[IY 3JI0YMHIB, OJIUH i3 SIKUX € 3aTrajIbHUM,
a inmuii (inmi) - crneyianpHuii. Jlo Uiei rpynu HaneXaTs i kBasidikoBaHi CKany, sKi, 3a CBOIM 3MiCTOM, € HIYUM
IHINMM SIK CKJIA[IY 3JI0YMHIB, sIKi MICTATLCS Y CIIELiaJIbHUX HOPMaX. BifMIHHICTB TiJIbKM Y TOMY, 11O LIi HOpMU
MICTSTbCS y OIHIH i3 3arajIbHOI0 HOPMOIO CTaTTi; 3) KOHKYPYIO4i HOPMH, SIKi MICTSITh CKJIai1 37I0YMHIB, OUH i3 SIKUX
€, TaK 3BaHUM, «LiJIMM», a iHIII — «4acTUHAMM». Taka CUTyalis IIPOCTEKYEThCA, KON 3aKOHOAABELb KOHCTPYIOE

CKJIaJieHi CKJIaJy 3/I09MHiB.

2. The thesis is the first in Ukraine systematic and complex monographic research of differentiation of criminal
liability for destruction or damage to property under the criminal law of Ukraine. The paper examines issue of the
concepts, types and means of differentiation of criminal liability for destruction or damage to property under the
criminal law of Ukraine, the problems of application of such means and improvement of articles of the criminal law



that contain them. Analysis of existing doctrinal definitions of such concepts as destruction and damage to
property, gives grounds to identify certain essential features that are inherent in each of them: 1) both of these
terms indicate two features of the objective side of the criminal offense - and a socially dangerous act, and socially
dangerous consequences. Therefore, the definitions of these concepts must contain a description of both the
action and the consequences. On this basis, they differ from such terms as «damage», «destruction» of property,
which are also used in the current Criminal Code of Ukraine and indicate only the actions, not covering the
consequences; 2) the specifics of the criminal law interpretation of these terms necessitates the indication of
unlawful destructive influence on property, as an essential feature of the act, covered by the concepts of
«destruction of property» and «damage to property». If we turn to the general (not criminal-legal) understanding
of these concepts, they cover not only illegal but also legitimate destructive influence on property; 3) the feature
that distinguishes the concepts of «destruction of property» and «damage to property» are the consequences that
are caused in the course of these acts. Destruction of property means the following consequences: physical
cessation of the property existence or such physical changes that make it impossible to restore it; complete and
constant impossibility of using the property for its intended purpose; termination of ownership of this property.
Whereas, property damage means the following consequences: physical changes that degrade the quality or
reduce the value of the property and can be eliminated; partial and /or temporary inability to use the property for
its intended purpose. Conceptual analysis of doctrinal approaches made it possible to identify four aspects of
understanding the concept of «differentiation of criminal liability»: 1) as a method or principle of criminal policy; 2)
attribution of differentiation of criminal liability to a number of branch (special) principles of criminal law; 3)
differentiation of criminal liability is considered as a legislative and law enforcement process; 4) differentiation of
criminal liability is interpreted exclusively as the activity of the legislator. The paper expresses the opinion that the
position of those authors who recognize the differentiation of criminal liability as the prerogative of the legislator
seems to be more reasonable. Arguments in favour of this position are given. The thesis proposes two definitions
of the concept of «differentiation of criminal liability» in the so-called, broad and narrow sense, which made it
possible to reduce the degree of discussion in criminal law doctrine. It is suggested the definition of the concept of
a means of differentiation of criminal liability and stated that the universal means of differentiation of criminal
liability is the legal structure, the model of the crime - the corpus delicti with all its elements and features. It is
concluded that using the capabilities of this universal «designer», the legislator differentiates criminal liability by
constructing: 1) contiguous corpus delicti - corpus delicti that differ in at least one feature, which exists in one
structure and is excluded in another; 2) competing provisions that contain corpus delicti, one of which is general
and the other (others) special. This group also includes qualified corpus delicti, which by their nature are nothing
but corpus delicti contained in special provisions. The only difference is that these rules are contained in one of
the general provision of the article; 3) competing provisions, which contain corpus delicti, one of which is the
socalled «entire» and the others - «parts». This situation is observed when the legislator constructs compiled
corpus delicti.
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