O0Js1ikoBa KapTKa aucepTaii

I. 3arasibHi BimOMOCTI

Jep>kaBHUH 00J1iKOBHI HOMeP: 0823U101773
Oco006J1uBi TO3HAYKH: BinKpura

JaTa peectpamnii: 13-12-2023

Craryc: Haka3 npo Bugady gumnioma

PexBi3utu Hakasy MOH / Haka3y 3akjazgy: Hakas N 32/07-01 Big 16.02.2024 p.

I1. BizomocrTi nipo 3700yBaya
Baacue IlpizBume Im'a Ilo-6aTbKOBI:

1. AnamoB ®epnip [1aBnoBuY

2. Adamov Fedor P.

KBasmigikamis:

InenTudikarop ORCID ID: He 3acrocosyerbcs
Bupg, pucepranii: nokrop dinocodii
AcnipaHTypa/JIOKTOpPaHTypa: Tak

IIIndp HayKoBOi ceniaIbHOCTI: 081

Ha3zBa HayKoBoi creniaibHOCTi: [TpaBo
T'anyss / ramysi 3HaHb: npaso
OcBiTHBO-HayKOBa Mporpama 3i creniaJabHOCTi: JJokropa ¢inocodii
Jdara 3axucTy: 01-02-2024

CnenianbHICTD 32 OCBIiTOXO: [paBo3HaBCTBO
Micue po6oTu 3400yBayva:

Kop 3a €IPIIOY:

Micue3HaxoaKeHHS:

dopma BaacHOCTI:

Cdepa ynpasiriHHS:

ImenTudikarop ROR: He zacrocoyerbcs



I11. BimomMocTi mpo opranizariiio, e Big0OyBcsl 3aXHCT
Iudp cnenianizoBaHOoi BYEHOI pagH (pa30Boi CleNiaai30BaHOi BY€HOI pagu): ID 3767

IloBHe HaliIMeHYBaHHS IOPUAHYHOL 0C00H: HanioHanbHU# HayKOBUIA 1IEHTP "[HCTUTYT CylOBUX EKCIIEPTU3
im. 3acs. npod. M. C. bokapiyca" MinicTepcTsa 1ocTuLii Ykpainu

Kog, 3a €JIPIIOY: 02883133

Micue3Haxoa>KeHHSI: ByJ. 307104iBCbKa, 6y/1. 8-a, XapkiB, XapKiBcbkuii p-H., 61177, Ykpaina
dopma ByracHOCTI: Jlepxasna

Cdepa ynpasiiHHS: Minicrepcrso octuuii Ykpainu

InenTudikarop ROR:

IV. BizomocTi nipo nmiznpueMcTBO, yCTaHOBY, OpraHisalliio, B sIKii 0yJ10
BUKOHaHO JHUCEPTALil0

IloBHe HaﬁmeHyBaHHﬂ ropn,rmqﬂoi 0C00H: HanioHanbHU# HAyKOBUIA IIEHTP "[HCTUTYT CyOBUX KCIIEPTU3

iM. 3aca. npod. M. C. Bokapiyca" MinictepcTa ocTutlii Ykpainu

Kopg, 3a €IPIIOY: 02883133

Micue3Haxoa>KeHHSI: ByJ1. 307104iBCbKa, 6y/1. 8-a, XapkiB, XapKiBchkuil p-H., 61177, Ykpaina
dopma ByacHOCTI: [lepxkasna

Cdepa ynpaBriHHS: MinicrepcTBo ocTuLii Ykpainu

InmenTudikarop ROR:

V. BimomocTi npo gucepraniio
MoBga guceprTaiiii: Vkpaincoka
Koau TeMaTHYHHX PyOPHK: 10.85

Tema guceprauii:
1. TIponjecyanbHi BiTHOCUHM CTOPOHN OOBMHYBAaY€HHS 3i CAiIUUM CyALero.

2. Procedural relationship of the prosecution with the investigating judge

Pedepar:

1.V nuceprauii Ha OCHOBI 3arasibHOi TEOPii KpUMiHANILHOTO IIpoLecy, YNHHOI KoHnctutyii Ykpainu, KpuminaabHOro
[IPOLECYaNILHOTO KoJeKey YKpainu 2012 poKy, MDKHApOAHYX [IPaBOBUX aKTiB, CJIi40I, IPOKYPOPCHKOI i CyIOBO-
KOHTPOJIbHOI IIPaKTUKU CJIAYMX Cy[IiB BUPIilIeHO HOBE HAyKOBE 3aBaHHS, [10B’13aHe 3 PO3KPUTTSM KPUMiHAJIBHUX
IIPOLIECYaJIbHUX BiTHOCUH MK BE€lyYMMHU Y4aCHUKaMU CTOPOHM OOBUHYBAY€HHS i CiTYUM CYyAA€EI0 Ta
IpolecyasbHUX HanpsamiB GopM ix B3aeMofii y cTafii JOCyIOBOrO po3CiiAyBaHHS il 4aC BUKOHAHHS HUMU
060B’13KOBOI IIPABO3aXMCHOI (TpaBo3abe3nevyBaibHOi) PYHKIi], CIPSIMOBAaHOI HA HEIOMYIEHHS IIOPYIE€Hb
KOHCTUTYLIIMHUX NPaB i CBOOGO, YCiX YYaCHUKIB, 3aJIy4€HUX UM JOIYLIEHUX 1O KPUMiHAJILHOTO IIPOBAIKEHHS. Y
IIPOLIECi TOCIiAP)KEHHS PO3KPUTO MPOLeCyaybHE MI0JI0KEHHS BeIYYUX YYACHUKIB CTOPOHU OOBMHYBAY€HHY i
CJIiZYOTO CyAAi, 3 IKUM BOHU IOCTIMHO MiZTPHMMYIOTh TiCHI KDMMIiHaJIbHI [IPOLIECYaJIbHI BilHOLIEHHS ITiJ] 4aC

IIPOBEJIEHHS JOCYL0BOTO PO3CIilyBaHHS KPUMiHAIbHUX [1PAaBOIIOPYIIEHDb (KPUMiHAJIIBHUX [IPOCTYIIKIB i 37109MHIB), a



TaKOX CTYIiHb TEOPETUYHOI PO3POOKU MTPOGIEMU iXHBOI B3aeMOZii y CIiIbHIl /111 HUX IPaBO3abe3nedyBalbHil
cdepi nisnmpHOCTI. BusiBieHO psif, 1pobiieM, sIKi HOTPeOYIOTh iX BUPIlIeHHS Ha 3aKOHOIaBYOMY piBHI. [JoBeieHo, 110
BU3HaueHa crarreo 3 Konctutyuii YkpaiHyu oCHOBOIOJIOXKHA (3arajbHOEP>KaBHA) (PYHKLs, TOBs13aHa 3 BUBHAHHSIM
JIIOJJMHY HAaWBUIIOIO COLiaJIbHOIO LIiHHICTIO, @ yTBEPAKEHH: i 3a6e3ne4eHHs ii paB i cBOOOJ, — TOJIOBHUM
000B’1I3KOM JI€P>KABH, € TIPABO3aXUCHOIO (IIpaB03abe3MedyBa/IbHOIO) i TIOBMHHA HEYXUJILHO BUKOHYBATUCS BCimMa
opraHamu Jep>kKaBHOTO arapary B ycix cdepax epsKaBHOI IisisibHOCTI. Y cTafii JoCyI0BOro po3clifyBaHHs
KpUMiHa/JIBHOTO IIpoLecy YKpaiHu 10 (PYHKLi0 BUKOHYIOTh JIMIIE [i3HaBady, CJAif4Ui, IPOKYpop i caigunii cynns y
criennivyHi¥ KpUMiHAIBHIN IpoLecyanbHii ¢popmi. [lepui Tpu i3 HUX peasni3yloTs il Ha 3acafax 3aKOHHOCTI 3
no3uii 3a6e3neyeHHs Mpas i CBOOO, BCiX Y4aCHUKIB KPUMIHAJIbHOTO [IPOBAPKEHHS, BUXOISIYY i3 MyOJIiYHNX
(mep>kaBHUX) iHTEpeciB. Y npolieci JoCiIKeHHS TaKOK PO3KPUTO NPU3HAUYEHHS 1OCYIOBOTO PO3CIilyBaHHs B
cucreMi KpUMiHaJIbHOI IPOLECYasbHOI AisyIbHOCTI, MicIie i poJib KOXKHOTO BJIAZJHOTO Cy0'€KTa, Ai040ro B AaHii
cTaii KpUMiHAJIbHOTO NIPOBAIKEHHS. Pe3ysbTaTi aHanizyBaHHS (PYHKIIOHAIbHOI IisI7IbHOCTI KepiBHMKA OPraHy
Ii3HaHHS, KepiBHMUKA OpraHy NOCYJOBOro CJIiZICTBA i CIIiBPOGITHUKA ONEPaTUBHOTO MiZIPO3Aiay oKasaauy, o i
BJIaAHi Cy6'€KTH NOCYIOBOTO PO3CJlilyBaHHs 6€3MiICTaBHO BiJHECEH] 3aKOHOIaBlLleM YKpaiHU 0 CTOPOHU
06BHHYBaueHHS, 60 TIpoLlecyasibHa AisJIbHICTb )KOTHOTO 3 HUX HE CIPSIMOBaHAa Ha OOBUHYBaYeHHS 0COOY Y BUMHEHI
KPUMiHAJIbHOTO IIPaBONOPYLIEHHS, y 3B'SI3Ky 3 YUM BOHA HE MAa€ HisSIKOTO BiTHOIIEHHS Hi 10 3aCTOCYBaHHS
[IPUMYCOBHUX 3aXO[IiB [IPOLECYaJILHOTO XapaKTepy, Hi 40 3aliKaBJI€HOCTI B pe3yJbTaTaxX CIIPaBH, Hi [0
[IPaBOBITHOCHH 3i CIIiAYMUM CYLEI0, Hi 10 y4acTi B CyZ0BO-KOHTPOJIbHUX IIPOBAIPKEHHSAX, Hi 10 y4acCTi B CyJOBUX
CTaZisIX KpUMIHAJIBHOTO Ipoliecy. Yepes BifiCyTHICTh OOCTaBUH, 10 BUKJIIOYAIOTh YIaCTh O3HAUYEHUX BJIAJITHUX
Cy0’eKTiB y KpMMiHaJIbHOMY ITPOBa/i>KeHHI, Ha Hux YuHHUM KIIK YKkpaiHu He po3MoBCIOIpKye iHCTUTYT BilBOLLY Bif,
LIbOTO IIPOBAKEHHS1. 3alIpDOIIOHOBAHO Y HEBIKJIAJHOMY IOPSAKY BUWIYUATH KEPiBHYKA OpPraHy [i3HaHHS, KepiBHUKA
OpraHy JOCYZ0BOrO CJi[ICTBA i CiBPOGITHMKA ONEPATMBHOrO MipO31ily 3i CTOPOHM OOBMHYBaY€HHS
KpUMiHaJILHOTI'O IIPOBAIKEHHS SIK IOMUJIKOBO BijHECEHUX 110 ii cy6’eKTUBHOTO ckiany. JloBeneHo, 1o 3
yPaxyBaHHSM JIBOCTOPOHHOCTI KPUMIHAJIbHOTO IPaBOIOPYIIEHHS (KPUMiHAIbHOIO KOHPIIIKTY), HA OJHill CTOPOHI
SIKOT'O 3HAaXOJUTBCS 0C00a, sIKa 6e3MocepeiHbO BUMHUIIA Lie IPABONOPYILEHHS, a Ha iHIIiN CTOPOHI SIKOTO
3HAXOAUTHCS )KEPTBA BYMHEHOTO IIPABOIIOPYILIEHHS, 3aKOHOIaBeLb 3000B'I3aHUH Y HEBIIK/IaTHOMY MOPSIIKY
BiZJHECTH NIOTEPIIIJIOrO 10 BEAYy4Oro ydacHMUKa CTOPOHU OOBUHYBadY€eHHS, 60 6€3 HbOT'O 1is1 CTOPOHA HE MOXKe
BB@)KATHCS NOBHOLiHHO0. BU3HABIIN MifJ03PI0BAHOT0, 0OBUHYBAY€HOI'O OCHOBHUM (BE€yYMM) Y4aCHUKOM CTOPOHU
3aXUCTY i He BU3HABUIN [TOTEPIINIOr0 Y9aCHUKOM CTOPOHU OOBUHYBadYeHHS, 3aKOHO/IABELb PO3ipBaB JBOCTOPOHHIN
3B'130K MK KPUMiHAJIbHMM IIPABOTIOPYIIEHHSM i IOTO HACJIiIKaMU, YAM 3aBJIaB CYTTEBOTO YPAKEHHS
KPUMiHaJILHUM IIPOLE€CYaJIbHUM BiJHOCHMHAM, a CAMOMY IIPUHIIMITY 3MarajbHOCTI i piBHOCTI CTOPiH HaZaB
CIIOTBOPEHO]I (POpMU, IEPETBOPUBIIHN HOTO B IOPUANYHY PYHKLIO. LIs rpyba momuika 3akOHOIABLsl 4EKa€e CBOTO
BUIIpaBJieHHs. ¥ nucepTanii cpopmynbOBaHO HAYKOBY HOBM3HY OTPUMAaHUX PE3YJIbTATiB JOCiIKeHHS], @ TAKOXK P
BHCHOBKIB KOHIIENITyaJIbHOTO XapaKTepy, CIPSIMOBAHMX HA MOJAJbIIE 3aKOHOAABYE YAOCKOHAJTIEHHS KDUMIHATIBHUX
IIPOLIECYaJIbHUX BiTHOCUH BEYYMX YYACHUKIB CTOPOHU OOBMHYBAaY€HHS 3i CIIiAUMM Cynelo Y cdepi 3abe3nedeHHs
1pas i cBO607, y4aCHUKIB KpUMiHATIBHOTO ITPOBA/IKEHHS, 3BEPHYTO yBary Ha HEOOXiAHICTh MOCUJIEHHS] HAYKOBUX

IOCJIiKEeHb 3 03HAYEHOI MPOOJIeMaTUKU.

2. In the dissertation, on the basis of the general theory of the criminal process, the current Constitution of
Ukraine, the Criminal Procedure Code of Ukraine of 2012, international legal acts, investigative, prosecutorial and
judicial control practice of investigating judges, a new scientific task related to the disclosure of criminal
procedural relations between leading participants is solved the parties to the prosecution and the investigating
judge and the procedural directions of the forms of their interaction at the stage of pre-trial investigation during
their performance of the mandatory human rights protection (rights ensuring) function aimed at preventing
violations of the constitutional rights and freedoms of all participants involved or admitted to criminal
proceedings. In the process of research, the procedural position of the leading participants of the prosecution and
the investigating judge, with whom they constantly maintain close criminal procedural relations during the pre-
trial investigation of criminal offenses (criminal misdemeanors and crimes), as well as the degree of theoretical
development of the problem of their interaction in the common law enforcement field of activity. A number of



problems have been identified that need to be resolved at the legislative level. It has been proven that the
fundamental (nationwide) function defined by Article 3 of the Constitution of Ukraine, related to the recognition of
a person as the highest social value, and the establishment and provision of his rights and freedoms is the main
duty of the state, is human rights protection (rights ensuring) and must be consistently performed by all bodies
state apparatus in all spheres of state activity. At the stage of the pre-trial investigation of the criminal process of
Ukraine, this function is performed only by the inquirer, investigator, prosecutor and investigating judge in a
specific criminal procedural form. The first three of them implement it on the basis of legality from the position of
ensuring the rights and freedoms of all participants in criminal proceedings, based on public (state) interests. The
purpose of the pre-trial investigation in the system of criminal procedural activity, the place and role of each
powerful entity operating at this stage of criminal proceedings was also revealed in the research process. The
results of the analysis of the functional activity of the head of the investigation body, the head of the pre-trial
investigation body and the employee of the operative unit showed that these powerful subjects of the pre-trial
investigation were unjustifiably assigned by the legislator of Ukraine to the side of the prosecution, because the
procedural activity of none of them is aimed at accusing a person of committing a criminal offense. in connection
with which it has nothing to do with the application of coercive measures of a procedural nature, nor with interest
in the results of the case, nor with the legal relationship with the investigating judge, nor with participation in
judicial control proceedings, nor with participation in the judicial stages of the criminal process . Due to the
absence of circumstances that exclude the participation of the specified authorities in criminal proceedings, the
current Criminal Procedure Code of Ukraine does not extend to them the institution of withdrawal from this
proceeding. It is proposed to immediately remove the head of the investigation body, the head of the pre-trial
investigation body and the employee of the operational unit from the prosecution side of the criminal proceedings
as mistakenly classified as its subjective composition. The dissertation formulates the scientific novelty of the
obtained research results, as well as a number of conclusions of a conceptual nature, aimed at further legislative
improvement of the criminal procedural relations between the leading participants of the prosecution and the
investigating judge in the field of ensuring the rights and freedoms of the participants in criminal proceedings,
attention is drawn to the need to strengthen scientific research in this area problems.
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