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Pedepar:

1.V po3gini 1 BUCBITIIIOIOTHCS IIMTAHHS 3arajlbHOTEOPETUYHMX 3acall KpMMiHAIbHOI BiIIIOBITANBLHOCTI 3a IOPYIIEHHSA
HEeJ0TOPKaHHOCTI XUTJa. O6IPYHTOBYETLCS COLliajibHAa 00YMOBJIEHICTh KPMMiHA/IBHOI BiiIOBiIaIbHOCTI 3a
NOPYLIEHHS HEJJOTOPKAHHOCTI JKUTJIA, SIKa BU3HAYAETHCS CYCIiNILHOIO HE6E3IEKOI0 MOPYIIEHHS HEJOTOPKAaHHOCTI
SKUTJIA, TIEPEBArol0 [TO3UTUBHUX HAJ, HETaTUBHUMU HACJIiIKaMy KpUMiHali3alil Takux Ail, BasKJIMBICTIO
KPUMiHAJILHO-TIPABOBOTO 3a0€3[1€4YEHHS OXOPOHU HEIOTOPKAHHOCTI JXUTJIA B YKPaiHi, a TAKOX IMHAMIKOIO Ta
TUTOBICTIO IPOTUIIPABHUX MPOSIBIB, SKi IOPYIIYIOTh HEAOTOPKAHHICTD XXUTJA. OXapaKTepU30BaHO iCTOPUYHUN
PO3BUTOK KpUMiHaAJIbHO-TIPABOBOTO 3a6€3MeYeHHsI OXOPOHU HEeJJOTOPKAHHOCTI KUTJIa, BUOKPEMJIEHO TaKi Iepioau
icropn4HOI reHe3n KpUMiHaJIbHOI BiAIIOBiAAIbHOCTI 3a TOPYIIEHHS Liiel HeJOTOPKAHHOCTI: BATOKY KPUMiHAJIbHOI
BiATOBiAJIbHOCTI 3a MOPYIIEHHS! HELOTOPKAHHOCTI XXUTJIA (X CT. — nmepiia nosiosrHa XIX CT.); CTAaHOBJIEHHS

KpUMiHa/JIbHO-TIPAaBOBOI OXOPOHU HE[OTOPKaHHOCTI XuTJa (gpyra nosiopuHa XIX - nepua rnososuHa XX CT.);



VTBEPAKEHHSI KPMMiHAIbHOI BiATIOBiAaJIbHOCTI 3a MOPYIIEHHS! HELOTOPKAHHOCTI KUTJIA (Apyra NOoJI0OBMHA XX -
TerepimHiii yac). JJocaimpkeHo, o BifI0BiIalbHICTh 32 IOPYLIEHHS HeOTOPKAaHHOCTI XXUTJa [lepenbdadyeHa y
KpUMiHQJIbHUX 3aKOHAX [I€PEBAKHOI O1/IBIIOCTI leprKaB. 3po6s1eHO BUCHOBOK, 1110 3arajloM HOpMa, BMillleHa y cT. 162
KK Vkpainuy, 3a CBOiM 3MiCTOM € NIOAiOHOIO A0 CTaTel iHIMX JOCiIKEHUX KPUMiHAJIbHAX KOJEKCIB 3apyODKHUX
KpaiH. 3alporoHOBaHO BUKOPUCTATU TaKUi1 3apyOiKHUI OCBi[, perjaameHTalii KpUMiHaIbHOI BiflIOBifaNIbHOCTI 32
MIOPYUIEHHS HEJOTOPKAHHOCTI JKUTJIA, MiJ] 4aC YAOCKOHAJIEHHS KPUMIiHAJIBHOTO 3aKOHOIABCTBA YKpaiHU:
IOLi/IbHICTh BKa3iBKM Ha BOJIOAIJBIS SIK OTEPIiOi ocobu y cT. 162 KK, nependayeHHs KBalipiKyl0u0 03HAKOIO
BYMHEHHS LIbOT0 KPUMIHAJIbHOTO MTPaBONIOPYIIEHHS 32 ITONlePeIHbOI0 3MOBOIO TPYIIOI0 0Ci6. BogHOYac BCTAaHOBIEHO
IOL/IbHICT 30epekeHHs KpUMiHaIbHOI Bifl[TOBiIaIbHOCTI 32 HE3aKOHHUH OTJIsLH, Ta OBIIYK XUTJa. Po3min 2
IIPUCBAYEHO KPUMiHAJIILHO-TIPABOBIM XapaKTEPUCTHULL CKIaAy NOPYLIEHHS HELOTOPKAHHOCTI XXUTJIA.
OxapakTepr30BaHO 00'€KT CKJIaJly KpUMiHAJIbHOTO NIPABOINIOPYLIEHHS, ependadenoro cT. 162 KK Ykpainu. 3okpema,
3aIIPOIIOHOBAHO BUOBUM O0’€KTOM BU3HABATU IIPUBATHICTH, SIKa OXOILIIOE SIK IIPABO Ha I0BAry 10 IIPUBATHOTO
SKUTTS1 0COOH, TaK i iH1Ii oro acrekTu. BusHaueHo, 30 XUTJIO — lie IPUMIllleHHS, B IKOMY 0Cc00a MOCTiliHO abo
THMYaCOBO IIPOXXUBAE, HE3AJIEXKHO BiJ] IPUHAJIEXKHOCTI TAKOr0 MPUMIIIEHHS [0 XUTJI0BOr0 GOHAY, LiIbOBOrO
[IPU3HAYEHHS IPUMILIEHHS, apXiTEeKTYpHOI (popMY, a iHIIe BOJIOAIHHS 0COOU OXOIUIIOE OyAb-sKe iHIle IPUMIllleHHS,
y SIKOMY 0c00a He [IPO>KUBAE, sIKe HAJIEXKUTS Liill 0cob6i He3asIe>KHO Bif oro npusHadeHHs. BcTaHOBIeHO, 1110
IIPOHMKHEHHSI SIK CYCIIiJIbHO Hebe3evyHe AisiHHS AOLiIbHO BU3HAYATU YePe3 [TOHSTTSI BTOPTHEHHS], SIKe MOXe OyTHU
SIK TAEMHUM, TaK i BITKPUTUM. 3 OIJISINy Ha OLiHOYHUN XapaKTeP 03HAKU «HE3aKOHHOCTI» IPOHMKHEHHS [0 XXUTJIA
a60 iHIIOro BOJIOZAIHHS 0COOM Ta 3 YPaxyBaHHSM CTaJIoi Cy0BOi MPAKTUKU 3allpOIIOHOBAHO y Aucno3ulii cT. 162 KK
BKa3yBaTy Ha BUMHEHHS BiANOBITHUX Mii1 11032 BCTAHOBJIEHUM 3aKOHOM IIOPSIKOM abo 3a BiICYTHOCTI 3ronu
BOJIOJiNbls. HaBeeHO apryMeHTU Ha KOPUCTh TOrO, abu nependauuTy B okpeMux cTarTsax Ocobmroi yactuHu KK
Ykpainu KpuMiHa/IbHY BifIIOBialbHICTh 3a 3aBiOMO HE3aKOHHE IIPOBEIeHHS OOLIyKy abo OorJisay, BinHicum 1o
KPUMiHaJIbHUX ITPaBOINOPYLIEHb TPOTU IPABOCYAAS, & TAKOXK 32 HE3aKOHHE BUCEJIEHHS, 3aJIUIIMBIIN 1€
IIpaBoONOpYLIeHHS y po3zini V OcobamBoi yacTunu 1poro Kogekcy. BusnaueHo, 110 6iblll JOPEYHOIO € 3aKPilljIeHHs
TaKoi KBasIiQiKy040i 03HaKU KpUMiHAJIBLHOTO IPaBONOpYLIEHHS, ntepenbdadeHoro cT. 162 KK Ykpainy, sk «i3
3aCTOCYBaHHSM Qi3YHOTO 260 MCUXIYHOTO HACUIILCTBA». [Ipy 1IbOMY BU3HAUEHO, 110 3aCTOCYBaHHS (Pi3UIHOTO
HACWJIbCTBA MOJISITa€ y HAHECEHHI 11000iB, JIETKUX TiIeCHUX YIIKOIPKEHb Ta TiIeCHUX YIIKOI)KEHb CEPeIHbO]
TSIKKOCTI, @ ICMX{YHOTO HACUJIbCTBA — y IIOTPO3aX 3aCTOCYBaHHSM (Pi3UYHOr0 HACUJILCTBA CTOCOBHO IOTEPIIIJIOro
ab0 6s1M3bKUX HOMY 0OCi0, 3aJIIKyBaHHS, bKYBAaHHS Ta iHIII Jjii, SIKi MaIOTh HA METi IOJI0JIaHHSI OIIOPY OCOOH.
OxapaKkTepr30BaHO 03HAKH CY0 €KTa 3JI09MHY, Nlependadenoro cT. 162 KK Vkpainy, a Tako>X 03HaKky Cy0'€KTUBHOI
CTOPOHH BiZ[TOBiTHOTO LJbOTO CKJIAy KPUMIHAJIBHOTO IIPABONIOPYLIEHHS. Y pO3Lisi 3, IPUCBIYEHOMY NOCIIIIKEHHIO
KpUMiHaJIbHO-TIPABOBUX CaHKLiN Ta GOPM peasisaliii Kp¥MiHaIbHOI BifjlIOBiNaJIbHOCTI 32 IOPYLIEHHS
HEIOTOPKAHHOCTI JXUTJIA, 3iICHEHO aHasli3 KPMMiHaJIbHO-TIPABOBOI CaHKLii y CT. 162 KK VKpainu Kpisb npusmy
3aCTOCYBaHHSI OKPEMUX BU/IiB TOKapaHb 3a NOPYLIEHHS HEeIOTOPKaHHOCTI XUTJya. 3po6yieHO BUCHOBOK, 1110 32
BYMHEHHS LIbOT0 KPUMiHAJIbHOTO MIPAaBONOPYIIEHHS NOLiIbHO BCTAHOBJIIOBATH TaKi BUIY IIOKapaHb K WTpad,
BUIIPABHi POOOTH, TPOMAJICBKi pOOOTU Ta 0OMeKEHHS BoJIi. Y CBiTJli AudepeHjialii TokapaHHs 3a NOPYLIEHHS
HEJIOTOPKAHHOCTI )XUTJIa, BUNHEHE CIY>K60BOI0 0C006010 abo i3 3aCTOCYBaHHSIM HAaCUJIbCTBA, HABEJEHO apryMEHTH
Ha KOPUCTb JOLIBHOCTI 3aKpinseHHs y 4. 2 cT. 162 KK Ykpainu nokapaHHs y BUJi OOMeXXeHHs BOJIi CTPOKOM Bif, 3
10 5 POKIiB, @ TaKOX (paKyJIbTaTUBHOTO IIOKApaHHs y BUJIi [1036aBJI€HHS ITpaBa 06iliMaTy MeBHi nocaau abo

3aliIMaTHCh MIEBHOIO HiSIJIbHICTIO.

2. Section 1 covers the issues of the general theoretical foundations of criminal liability for violation of the
inviolability of housing. The author substantiates the social conditionality of criminal liability for violation of the
inviolability of housing, which is determined by the social danger of violation of the inviolability of housing, the
predominance of positive over negative consequences of criminalization of such actions, the importance of
criminal law provision of protection of the inviolability of housing in Ukraine, as well as the dynamics and type of
unlawful manifestations which violate the inviolability of housing. The author characterizes the historical
development of criminal law provision for the protection of housing inviolability, and distinguishes the following
periods of historical genesis of criminal liability for violation of this inviolability: the origins of criminal liability for



violation of housing inviolability (tenth century - first half of the nineteenth century); formation of criminal law
protection of housing inviolability (second half of the nineteenth century - first half of the twentieth century);
establishment of criminal liability for violation of housing inviolability (second half of the twentieth century -
present). The author proves that liability for violation of the inviolability of housing is provided for in the criminal
laws of the vast majority of States. It is concluded that in general, the provision contained in Article 162 of the
Criminal Code of Ukraine is similar in content to the articles of other studied criminal codes of foreign countries. It
is proposed to use the following foreign experience of regulating criminal liability for violation of the inviolability of
housing when improving criminal legislation of Ukraine: the expediency of indicating the owner as a victim in
Article 162 of the Criminal Code, and providing for the qualifying feature of committing this criminal offense by
prior conspiracy by a group of persons. At the same time, the author establishes the expediency of retaining
criminal liability for illegal inspection and search of housing. Section 2 is devoted to the criminal law
characterization of the elements of violation of the inviolability of housing. The author characterizes the object of
the criminal offense under Article 162 of the Criminal Code of Ukraine. In particular, the author proposes to
recognize privacy as a specific object, which covers both the right to respect for private life of a person and other
aspects thereof. It is determined that a dwelling is a premise in which a person permanently or temporarily
resides, regardless of whether such a premise belongs to the housing stock, the purpose of the premise, or the
architectural form, and that another person's possession includes any other premise in which a person does not
reside, which belongs to that person regardless of its purpose. It is established that breaking and entering as a
socially dangerous act should be defined through the concept of intrusion, which can be both secret and open.
Given the evaluative nature of the «unlawfulness» of breaking and entering into a person's home or other property
and taking into account the established case law, the author suggests that the disposition of Article 162 of the CC
should indicate that the relevant actions are committed outside the procedure established by law or in the absence
of the owner's consent. The author provides arguments in favor of criminalizing in certain articles of the Special
Part of the Criminal Code of Ukraine criminal liability for deliberately illegal search or inspection, referring it to
criminal offenses against justice, as well as for illegal eviction, leaving this offense in Section V of the Special Part of
this Code. It is determined that it would be more appropriate to include such a qualifying feature of the criminal
offense under Article 162 of the Criminal Code of Ukraine as «with the use of physical or mental violence». At the
same time, the author determines that the use of physical violence consists in infliction of beatings, light bodily
harm and moderate bodily harm, and mental violence - in threats of physical violence against the victim or
persons close to him /her, intimidation, harassment and other actions aimed at overcoming the person's
resistance. The author characterizes the features of the subject of the crime under Article 162 of the Criminal Code
of Ukraine, as well as the features of the subjective side of the corresponding criminal offense. In Section 3, which
is devoted to the study of criminal law sanctions and forms of realization of criminal liability for violation of the
inviolability of housing, the author analyzes the criminal law sanction in Article 162 of the Criminal Code of Ukraine
through the prism of application of certain types of punishment for violation of the inviolability of housing.
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InenTudikarop ROR:

BiacHe IIpizBuie Im'sa I1o-6aTbKOBI:

1. Kama Poman CepriitoBud

2. Roman S. Kvasha

KBasidikanis: n.dinocod, 081

InenTudgikarop ORCID ID: 0000-0003-4284-4917
HoparkoBa indopmamnist:

IloBHe HaliIMeHYBaHHS IOPUAHYHOL 0COOH: IHCcTUTYT IepkaBy i mpaBa im. B. M. Kopelbkoro HarjioHanbHoi

akazeMii Hayk YKpaiHu

Kopg 3a €IPIIOY: 05417130

Micue3HaxoaKeHHS: BYJI. TPbOXCBSTUTENbCHKA, OyA. 4, Kuis, 01001, Ykpaina
dopma BracHOCTI: /lepxaBHa

Cdepa ynpaBiriHHS: HaujonanbHa akazemis HayK YKpainu

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZmoOMOCTi

Biacue IpizBuie Im's I[lo-6aThKOBI 3aruHeii-3a6010TeHKO 3051 AnosuliHapiiBHa
TOJIOBH pagu

Biiacue IlpisBume Im's ITo-6aThKOBI BaruHeii-3a6010TeHKO 3051 AnosuliHapiiBHa
TOJIOBYIOYOTO Ha 3acCifiaHHi

BiagmoBizasibHUM 32 MiATOTOBKY Tomnonap O.L

00JIiKOBHX JOKYMEHTIB

PeectpaTop YkpIHTEI



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




