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Moga guceprariii:
Koy TeMaTHYHUX PYyOPHK: 10.31.41

Tema guceprauii:

1. IHcTUTYT BigmkomyBaHHS (KOMIIEHCALii) KoM, 3aBAaHOi 0COO6i HE3aKOHHUMMU PillleHHSIMY, iSIMU Y1
0e37is7IbHICTIO OpraHy, 1o 3[ifCHIOE ONlepaTUBHO-PO3IIYKOBY [isIJIbHICTD, JOCYAOBE PO3CJiyBaHHs, IPOKypaTypu
a6o cyzly B KpUMiHaJIbHOMY ITPOLIECI.

2. Institution of compensation (reimbursement) for harm caused to a person by illegal decisions, actions or
omissions of the bodies carrying out operational-search activities, pre-trial investigation, prosecutor’s office or
court in criminal proceedings.

Pedepar:

1. lucepTarito NpuUCBSYEHO AOCIIKEHHIO iIHCTUTYTY BifIIKOAYBaHHS (KOMIIEHcallii) MKoAY, 3aBIaHOi 0CO0bi
HE3aKOHHMMM PilI€HHSIMHU, IiIMU 91 6€3[isJIbHICTIO OpraHy, o 37iMICHIOE OIIePAaTUBHO-PO3LIYKOBY HisIIbHICTb,
IIOCYJ0BE pPO3CJimyBaHHS, IPOKypaTypu abo cyny B YKpaiHi. ABTOPKOIO OOIPYHTOBAHO, 1110 BiALIKOAYBaHHS IKOIH,
3aBaHOI HE3aKOHHMMM [isIMUA OPraHiB KPMMiHAIbHOI I0CTHULLi, Ma€ PO3IJISIATHCS B 6iIbIll IIMPOKOMY KOHTEKCTI
BiTIOBiNAJIPHOCTI Jep>kaBu Mepex 0cob010, a TAaKOX Y 3B'SI3Ky 3 KOHLIETIIisIMM BEPXOBEHCTBA I1paBa, IPaBOBOi

IepkaBu Ta JeMmokparii. Takuil iHCTUTYT Mae 6e3rocepeiHii 3B's130K i3 Takum 3aBpanHsaM KIIK, sik oxopoHa npas,



CBO0O/I, Ta 3aKOHHUX IHTEPECIB yYaCHUKIB KPUMiHaTILHOTO MIPOBA/IPKEHHS, 10 NOJATKOBO CBiIYUTD PO OTO
3HAYYLIiCTh B KOHTEKCTi BUKOHAHHS KOHCTUTYLIIHOIO 000B'SI3KY JlepsKaBy I0/I0 YTBEPI)KEHHs i 3a0e3reyeHHsI [1paB
i cBobop mopunu. [linkpecyeHo, 1o pobaema BiJIIKOAYBaHHS MIKOJY, 3aBJAHOI HE3aKOHHUMMU [IiSIMU B MeKax
KPUMiHaJIBHOTO IIPOLIECY, MA€ YHiBEpCaIbHUI XapakTep. [Ipubau3Ho B cepeyuHi Ta gpyriil nososuHi XIX €T. y
KpUMiHaJIbHIl IpoLeCcyasbHiil JOKTPUHI pi3HUX KpaiH BiOyBCs IepeloMHUI N1epiofl, OB'SI3aHUI 3 YCBiJOMIIEHHSIM
HeOOXiJIHOCTI I0SIBU BiJ[IOBiNaJIbHOCTI lepsKaBy 3a IIKOJY, 3al0/lisIHy HE3aKOHHUM ab0 HeOOI PYHTOBaHUM
KpUMiHQJIbHUM II€pEeCifyBaHHAM. JJUCEPTAaHTKOIO 3pOOJIEHO BUCHOBOK, 110 BCi KJIACUYHi XapaKTEPUCTUKU
iHCTUTYTy IIpaBa MOBHOIO MipOI0 MPUTAMAaHHI CYKYITHOCTI HOPM, 10 PErJIaMeHTYIOTb IPO6JIEMY BiJIIKOAYBAHHS
IIKOJ M, 3aBAAHOI HE3aKOHHMMH PillIeHHSIMHU, JisiMU 41 6e3[isyIbHICTIO CTOPOHM OOBMHYBayeHHsI Ta cyny. [Ipu npomy
BiH € KOMIUIEKCHUM iHCTUTYTOM IIPaBa, €JIEMEHTH SKOTO BiTHOCATLCS [0 Pi3HMX MaTepiajibHUX i IPOL,eCyaIbHUAX
rasy3ey mpaBa (HacaMIlepes — LIMBUJIBHOTO NIPaBa i KpMMiHAJIbHOTO MIPOLeCyalbHOrO Ipasa). BogHouac HeMae
JOCTATHIX MiICTaB BU3HAYATU MOPSIOK BiAIIKOAYBAHHS IIKOAY, 3ANIOAISIHOI HE3aKOHHMMU [IisIMU OPraHiB
KpUMiHa/IBbHOI I0CTUL], SIK OMH 3 BUJiB KPUMiHATIBHOTO [IPOLleCyasbHOro NpoBasiKeHHs. OGIpYHTOBAHO, 1110 Ha
Cy4aCHOMY eTalli pO3BUTKY BITUM3HSIHOI IOPUIMYHOI HAYKH i IPaKTUKYU BXXUBAHHS TEPMiHY «peabisiTanisg» K
CHUHOHIM BiflIKOgyBaHHS (KOMIIEHCcAllii) KoY, 3aBJIlaHOi 0CO0i HE3aKOHHMMM PilllEeHHSIMU, AisIMU YU 6€37isIbHICTIO
Oprany, 1o 37iliCHIOE ONIePaTUBHO-PO3IIYKOBY HisITIbHICTh, JOCYIOBE PO3CJIiyBaHHS, IPOKyPaTypu abo Ccyny €
HeJIOLiIbHUM. Y pOOOTi HaroJoeHo Ha TOMY, 110 ONITUMaJIbHE BUPIlI€HHs IPO6JIeMU BiflIIKOLyBaHHS IKOAH,
3aBaHOi HE3aKOHHMMU JisIMA OpraHaMy KPUMiHaJIbHOI I0CTULLii, MOXe 6yTH 3alIpOIIOHOBaHE Ha OCHOBI
TEOPETUYHOI MOJe, IOKIAZLEHOI B OCHOBY iIHCTUTYTY LIMBiJIbHOTIO [I030BY B KPMMiHaIbHOMY Mpoueci. [TimkpecieHo,
1110 KOHIIEII]isl «CIOJIy4eHOoro (3'€lHaHOr0) IpoLiecy» (IUBiIbHE O KpUMiHA/IbHE NIpoliecyasbHe IIPaB0o) MOXeE
BHMKOPHCTOBYBATHCS IIPU [IPAaBOBOMY PEryJIIOBaHHI BiIIIKOAYBaHHS IIKOJY, 3aBAAHOI HE3aKOHHUMU JisIMU OpraHiB
KpUMiHasbHOI IocTulii. 3HauHa yBara y po6oTi puisieHa migcraBaM Ta yMOBaM BiflIKOIyBaHHS (KOMIIEHcallii)
IIKOJ M, 3aBAAaHOi 0CO6i HE3aKOHHMMM PillleHHSIMY, iSIMU YU 6e3[isJIbHICTIO OpraHy, 0 37ilICHIOE OlepaTUBHO-
POBLIYKOBY IisJIbHICTD, OCYLOBE PO3CJifyBaHHs, MIPOKypaTypu abo cyay. Tak, 3po6s1eHO BUCHOBOK, 1110 IIPaBOBOIO
MifCTaBoO 114 BifIKOAYBAHHS TaKOI KOAM € 4. 1 ¢T. 1176 LInBisIbHOro KOJEKCY Ta MOJIOKEHHS 3aKOHY YKpaiHu
«IIpo NopsmoK BiAIKOAYBAHHS IIKOIY, 3aBIAHOI TPOMAJISIHMHOBI HE3AaKOHHUMU [iSIMU OPTaHiB, 110 34ilCHIOIOThH
OIE€PATUBHO-PO3LIYKOBY HisJIbHICTb, OPTaHiB JOCYLOBOrO PO3CIiAyBaHHS, IPOKypaTypH i cyny» Bifn 1 rpypns 1994
pOoKy. PakTUYHOIO MiJCTABOIO Y BKa3aHUX [IPABOBiJHOCHHAX € IPABONOPYLIEHHS (AEJIKT), CKIak, SKOTr0 BU3HAYEHUM
cT. 1176 LIK, a npouecyanbHOIO O pillleHHs Cy[ly, yXBajla CJiuoro cyai abo MoCcTaHOBa IPOKYPOPA, B SIKUX BUBHAHO
CKJIaJ| IbOTO IIPABONIOPYLIEHHS. BCTaHOBJIEHHS BCiX YMOB, HEOOXIIHUX i JOCTATHIX AJ1s BifIOBinasbHOCTI 32
3aBJIaHHS IIKOAY HE3aKOHHUMHU PillleHHSIMHU, AisIMU YU 6€37isIbHICTIO OPraHy KpMMiHaIbHOI I0CTHULLii, 03BOJIsIE
KOHCTaTyBaTU HasSBHICTb CKJIaly LbOTO [EJIKTY, 1O CBif4UThb IIPO iCHYBAHHS MiICTABU 151 IPUTSITHEHHS 10 TaKOTO

BUAY BiZ[IOBINAIbHOCTI.

2. The dissertation is devoted to the research of the institution of reimbursement (compensation) for harm caused
to a person by illegal decisions, actions or omissions of the bodies carrying out operational-search activities, pre-
trial investigation, prosecutor’s office or court in Ukraine. The author argues that compensation for harm caused
by illegal actions of criminal justice agencies should be considered in the broader context of state responsibility to
the individual, as well as in connection with the concepts of the supremacy of law, the rule of law and democracy.
Such an institution is directly related to the CPC task of protecting the rights, freedoms and legitimate interests of
participants in criminal proceedings, which further demonstrates its importance in the context of fulfilling the
state constitutional obligation to establish and ensure human rights and freedoms. It is emphasized that the
problem of compensation for damage caused by illegal actions within the criminal process is universal. Around the
middle and second half of the XIX century in the criminal procedural doctrine of different countries there was a
turning point associated with the realization of the need for state responsibility for the harm caused by illegal or
unjustified criminal prosecution. The author of dissertation concludes that all the classical characteristics of the
institution of law are fully inherent in the set of rules governing the problem of compensation for harm caused by
illegal decisions, actions or omission. At the same time, it is a complex institution of law, the elements of which
relate to various substantive and procedural branches of law (primarily civil law and criminal procedural law). At



the same time, there are no sufficient grounds to define the procedure for compensation for harm caused by illegal
actions of criminal justice system as one of the types of criminal proceedings. It is substantiated that at the present
stage of development of domestic legal science and practice the use of the term “rehabilitation” as a synonym of
indemnification (compensation) for damage caused to a person by illegal decisions, actions or omissions of the
body carrying out operational-search activities, pre-trial investigation, prosecutor’s office or court is impractical.
The paper emphasizes that the optimal solution to the problem of compensation for harm caused by illegal actions
of the criminal justice agencies can be proposed on the basis of the theoretical model underlying the institution of
civil action in criminal proceedings. It is emphasized that the concept of “associated (connected) process” (civil o
criminal procedural law) can be used in the legal regulation of compensation for harm caused by illegal actions of
criminal justice. Large focus is paid to the grounds and conditions for reimbursement (compensation) for harm
caused to a person by illegal decisions, actions or omissions of the bodies carrying out operational-search
activities, pre-trial investigation, prosecutor’s office or court. Thus, it is concluded that the legal basis for
compensation for such harm is Part 1 of Art. 1176 of the Civil Code and the provisions of the Law of Ukraine “On the
procedure for compensation for harm caused to a citizen by illegal actions of bodies carrying out operational-
search activities, pre-trial investigation, prosecutor's office and court” dated December 1, 1994. The factual
grounds in these legal relations are offense (tort), the composition of which is determined by Art. 1176 of the Civil
Code; and procedural, which are a court decision, investigator's warrant or a resolution of the prosecutor that
determine the set of elements of this offense. Establishing all the conditions necessary and sufficient for liability
for damage by illegal decisions, actions or omissions of the criminal justice body, allows establishing the existence
of this tort, which indicates the existence of grounds for prosecution.
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