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1. Incepraliio NpUCBSIYEHO KOMIJIEKCHOMY JOCJiIPKEHHIO KPMMiHAJIbHO-TIPABOBOI XapaKTE€PUCTUKU 3T BAJITYBAHHS
3a 3aKOHOJABCTBOM YKpaiHu Ta KpaiH [liBnenHo-CxigHoi €Bpony, 3a pe3yabTaTaMu SIKOTo ChOPMYJIbOBAHO
OOIpyHTOBaHI POII03Ulii, CIIPSIMOBAHi Ha BOOCKOHAJIEHHSI HOPMU IIPO BifIIIOBiabHICTh 3a 3rBasITyBaHHS 3a KK
Ykpainu. JJocmigKeHo reHe31Cy 3aKOHOAABCTBA YKpaiHu Ta IesKux KpaiH [liBneHHo-CxigHoi €Bponu mom0
KpUMIHaJIbHOI BifIIOBiAAIbHOCTI 3a 3TBAJITYBAHHS 31 CTAPOJAABHIX 4acCiB 1O CbOrOEHHS. BCTaHOBJIEHO CIIiJIbHI Ta
BigMmiHHI prcu popmyBaHHS TPaBOBUX HOPM IIPO 3IBaJITyBaHHS. BU3HaueHO, 10 OCHOBHUM 6e3ocepeiHiM
00'eKTOM 3I'BaJITyBaHHS 32 KpUMiHaJIbHUM ITpaBoM YKpainu Ta KpaiH [liBgpeHHo-CxigHoi €Bpomnu e ctaTeBa cBo60za.
CraTeBa HEJOTOPKAHHICTD SIK 00'€KT 3I'BaJITYBAaHHS Ma€ MiClle CTOCOBHO JI0 IIOTEPIIIUX OCib, Ki ab0 BHACIILOK
CBOTO BiKYy, 200 TIEBHUX [ICUXOJIOTIYHUX OCOOIMBOCTEN HE 3aTHI CAMOCTIHO IPUIHATY PillleHHS 00 3TOAU Ha

CTaTeBi 3HOCHHU. 3'ICOBAHO, 110 [IOTEPIIIO0 0COO0IO0 Bifl 3rBajITYBaHHS 32 KPMMiHAJIbHUM 3aKOHOM YKpaiHu Ta



neskux kpail IliBmeHHo-CxigHo1 €Bponu Moxke 6yTH 0c06a K >KiHO4Oi, TaK i 4010Bi40i CTaTi. Y KpUMiHaIbHUX
KoJieKcax aesikux KpaiH IliBneHHo-CxigHoi €Bponu 4iTKO 3a3Ha4eHO, 1110 [I0TEePIIiIoo Bifl 3TBaJITYBaHHS MOXe OyTH
snmie xinka (KK An6aHii). 3po6seH0 BUCHOBOK, 110 17151 KBastiikauii [isHHS SIK 3rBaJITYBaHHS, HE MAalOTh 3HAYEHHSI
MOPpaJIbHi IKOCTi NOTEPIiNoi ocobu Ta (abo) ii croci6 KuTTs. 3'1coBaHO 00’'€KTUBHI O3HAKU 3rBaiTyBaHHs 32 KK
Ykpainu Ta kpaiH IliBnenno-Cxignoi €sponu. Ha Binminy Big KK Vkpainy, y KK nesxux kpain [liBneHHO-CXigHO1
€BpOIHU 3IBaJITYBaHHS BU3HAYAETHCS SIK CTaTeBUH aKT (BiHOCKHHY, [1is1), 110 BUYMHSIETHCS I1if] IOIPO30I0
3aCTOCYBaHHS CWIH i Hallafly Ha )XUTTSI YU TijIo XePTBU abo iHmuxX 61u3bKux i oci6 (Gepepanii bocHii i
I'epuerosunu, KK Pecniy6stiku Cep6cbkoi i KK okpyry Bpuko). 3po6y1eHO BUCHOBOK, 1J0 YPaxOBYIOYM BiICYyTHICTb y
KK Vkpainu HOpMHU [P0 HACUJIbHULIPKUIL CTaTE€BUH aKkT 6e3 3roniy, pornoHyeTbes nonoBHuTH KK Ykpainu crarreio
152-1, sikoro nnependaunTH KPUMiHAIbHY BiZ[IOBi4AIbHICTb 32 HACUJIBHUIIbKE 3I'BAJITYBaHHS. 3'1COBaHO, 1110
Cy0’eKTOM 3IBAJITYBAaHHS 32 3aKOHOAABCTBOM KpaiH [liBnenHo-CxigHoi €Bponu € (piznyHa ocynHa (0OMEXXEHO
ocynHa) ocoba 4oJi0Biuoi abo xinovoi crari (3a KK Bosrapii, An6aHnii e 9010Bi40i crarti), sika 1ocaria Ha MOMEHT
BUMHEHHS TaKOT0 3IBAJITyBaHHS IIEBHOTO BiKy. 3p06J1€HO BUCHOBOK, 1II0 Cy0'€KTUBHA CTOPOHA 3I'BAJITyBaHHS 32
3aKOHOJIaBCTBOM YKpaiHu i kpaiH [liBneHHOo-CxigHOi €BpoNu XapaKTepU3yeThCsl YMUCHOK (OPMOIO BUHM Y BUTJISIA]
IIPSIMOTO YMUCITY. Pa3om 3 TUM 3'1COBaHO, 110 32 YUHHUM XOPBAaTCbKUM KPUMiHAJIbHUM 3aKOHOM 3IBaJITyBaHHS
MOXe OyTH BUNHEHO SIK YMUCHO, TaK i 3 HeobepeskHOCTi. OGIpYHTOBAaHO, 1110 3IBaJITYBaHHS, BAMHEHE IPYIIOI0 0Ci0,
BCTaHOBJIEHO SIK KBasli(hikoBaHUI BUJ 3I'BANTyBaHHS B 6iblI0CTi KpaiH [liBgeHHOo-CxinHoi €Bponu (MosinoBa,
Boanrapis, ®enepauis bocHii i 'epuerosunu, Pymynis, Cnosenis, AnbaHist; Cep6is, [TliBHiyHa MakezoHis,
YopHoropig, PymyHis). 3rBanTyBaHHS BUSHAETHCS BAMHEHNM JBOMA 260 Gisiplne 0cobamu, SIKIIO Y HOro BYMHEHHI
Opasy y4acTb JeKisibKa (OBi abo 6inblie) ocib, sIKi, K IpaBujio, MAlOTh AisITU SIK CIIIBBUKOHABL. 3'51COBaHO, 1110
3aJI€KHO Bif, HACJIiAKIB Bifl BUNHEHOrO 3IBAJITYBaHHA Yy 3aKOHOJABCTBI YKpaiHu Ta KpaiH [liBneHHo-CxigHOi Ha3BaHO
TaKi KBasiQikylodi 3rBaJITyBaHHS O3HAKU: BariTHICTh; TSKKA LIKOZA 37IOPOB'I0; CMEPTh, CAMOTYOCTBO MOTEPIIIO] 260
3aMax Ha CaMOTyOCTBO; YMUCHE 3apakKeHHs] BEeHEPUYHNM 3aXBOPIOBaHHAM; 3 yMUCHe 3apaxeHHs CHIlom;
3I'BAJITYBAHHS, SIKE [IPU3BEJIO JIO «IHIIMX TSDKKUX HACHINKiBY. [y iHKpUMIiHYBaHHS Takoi KBasiikyiouoi 03HaKu
HEeOOXiJIHO, 106 CMEPTDb XXEPTBU HACTaJIa 3 HEOOEPEKHOCTI. SIKIIO CMEPTh HACTajla 3 HEOOEPEXKHOCTI, ajie BHACILOK
YMUCHOTO (IIPSIMOTO 260 HEMPSIMOTO YMHUCJTY) BUMHEHHS [ii1, CIIPSIMOBAHUX Ha 3IBaJITYBaHHS MOTEPIIIOrO, Take
KpUMiHa/IbHe NIpaBOIOPYIIEHHS MOXXe OyTU KBaslipikoBaHe 3a IIpaBUIaMU KOHKYPEeHIlii HOpM. 3alIpOIIOHOBAaHO
IONOBHUTHU 4. 3 cT. 152 KK YKkpainu Takoio 06TsIKY0400 OOCTAaBHHOIO, SIK BUMHEHHS 3JI0YMHY «II0J0 0COo0H, sIKa Mae
[ICUXiYHE 3aXBOPIOBAHHS, TUMYACOBUI a60 TPUBAIMI NICUXIYHUI PO3J1a], U4 LI0[I0 0OCObH, sIKa I1epedyBae B
6e31opafHOMY CTaHi». YCTaHOBJIEHO, 1O B SIKOCTI KBaJIidikyo4uoi 03HaKu y BCix KogeKkcax kpaiH [liBnenHo-CxigHoi
€Bponu i YKpaiHu BUCTyIIae BUMHEHHS 3JI04MHY L1010 HEIIOBHOJIITHBOTO, @ B IKOCTi 0CO6IMBO KBasliiKy04oi -
110r0 BUMHEHHS 1010 OCOOM, 10 HE focAria 14-piuHoro BiKy, SIKIO BUHHA 0Cc06a CBiOMO PO3yMijia TaKy OOCTaBUHY
AK MaJIoNiTHIN BiK. ¥V pazi kpain IliBmenHo-CxigHol €Bponu 3reaiTyBaHHS HENOBHOJIITHIX BUAIJIEHO Y CAMOCTIHUMI
CKJIaJ, 3JI04YMHY. YCTaHOBJIEHA [1I€BHA CIIJIbHICTb Ta BiMiHHICTb KBaJipikOBaHNX KOHCTPYKIIii1 3rBaJITYBaHHS 32
3aKOHOJIAaBCTBOM YKpainu Ta KpaiH [liBgenHo-CxinHoi €Bpomnu. 3’s1COBaHO, 1O CHibHOIO TEHEHIIiEI0
KBaJli(pikOBaHMX KOHCTPYKLI 3rBaJITYBaHHS 32 3aKOHOJABCTBOM YKpaiHu Ta KpaiH [liBneHno-CxigHoi €Bponu e
IIOCTYIIOBE BIIPOBA/IKEHHS MIPKHAPOAHMX CTAaHAAPTIB 00 KOHCTPYIOBAHHS KBaliiKOBaHMX BUIiB 3IBaJITyBaHHS.
3po671eHO BUCHOBOK, 110 BiIMIHHICTb I10JIra€e B Pi3HOMY HallOBHEHHi IlepetikiB kBasidikoBanux Buzis 3a KK
Ykpainu ta KK kpain IliBgeHno-Cxinnoi €sponu.

2. The dissertation is devoted to a comprehensive study of the criminal-legal characteristics of rape under the laws
of Ukraine and South-Eastern Europe, based on the results of which substantiated proposals are formulated aimed
at improving the norm of liability for rape under the Criminal Code of Ukraine. The genesis of the legislation of
Ukraine and some countries of South-Eastern Europe on criminal liability for rape from ancient times to the
present has been studied. Common and distinctive features of the formation of legal norms on rape have been
established. It is determined that the main direct object of rape under the criminal law of Ukraine and the
countries of South-Eastern Europe is sexual freedom. Sexual inviolability as an object of rape occurs in relation to
victims who, either due to their age or certain psychological characteristics, are not able to make their own
decisions about consent to sexual intercourse. It was found that a victim of rape under the criminal law of Ukraine



and some countries of South-Eastern Europe can be a person of both female and male sex. The criminal codes of
some countries in South-Eastern Europe clearly state that only a woman (Albanian Criminal Code) can be a victim
of rape. It is concluded that for the qualification of the act as rape, the moral qualities of the victim and (or) his way
of life do not matter. Objective signs of rape under the Criminal Code of Ukraine and the countries of South-
Eastern Europe have been clarified. Unlike the Criminal Code of Ukraine, the Criminal Code of some countries of
South-Eastern Europe defines rape as a sexual act (relationship, action) committed under threat of use of force
and attack on the life or body of the victim or other relatives (Federation of Bosnia and Herzegovina, Criminal
Code). Republika Srpska and the Brcko District Criminal Code). It is concluded that given the absence in the
Criminal Code of Ukraine of a provision on violent sexual intercourse without consent, it is proposed to
supplement the Criminal Code of Ukraine with Article 152-1, which provides for criminal liability for violent rape. It
was found that the subject of rape under the legislation of South-Eastern Europe is a physically sane (limitedly
sane) male or female (under the Criminal Code of Bulgaria, Albania only male), who has reached a certain age at the
time of such rape. It is concluded that the subjective side of rape under the laws of Ukraine and the countries of
South-Eastern Europe is characterized by a deliberate form of guilt in the form of direct intent. However, it has
been found that under current Croatian criminal law, rape can be committed both intentionally and negligently. It
is substantiated that rape committed by a group of persons has been established as a qualified type of rape in most
countries of South-Eastern Europe (Moldova, Bulgaria, the Federation of Bosnia and Herzegovina, Romania,
Slovenia, Albania; Serbia, Northern Macedonia, Montenegro, Romania). Rape is considered to have been committed
by two or more persons if it was committed by several (two or more) persons, who, as a rule, must act as co-
perpetrators. It was found that, depending on the consequences of the rape, the legislation of Ukraine and the
countries of the South-East named the following qualifying signs of rape: pregnancy; severe damage to health;
death, suicide of the victim or attempted suicide; intentional infection with a sexually transmitted disease; with
intentional infection with AIDS; rape, which led to "other serious consequences." To incriminate such a qualifier, it
is necessary that the death of the victim occurred through negligence. If the death occurred through negligence,
but as a result of intentional (direct or indirect intent) actions aimed at raping the victim, such a criminal offense
may be qualified under competition rules. It is proposed to supplement Part 3 of Art. 152 of the Criminal Code of
Ukraine such an aggravating circumstance as the commission of a crime "against a person who has a mental illness,
temporary or long-term mental disorder or against a person who is in a helpless state." It is established that as a
qualifying feature in all codes of South-Eastern Europe and Ukraine is the commission of a crime against a minor,
and as a particularly qualifying - his commission against a person under 14 years of age, if the perpetrator
knowingly understood such a circumstance as juvenile age. In a number of countries in South-Eastern Europe,
rape of minors is a separate crime. It was found that the common trend of qualified constructions of rape under
the legislation of Ukraine and the countries of South-Eastern Europe is the gradual introduction of international
standards for the construction of qualified types of rape. It is concluded that the difference lies in the different
content of the lists of qualified species under the Criminal Code of Ukraine and the Criminal Code of South-
Eastern Europe.
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