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CTaHOBUILEM

2. Pre-trial investigation in criminal proceedings regarding abuse of power or official position

Pedepar:

1. BUCBIiT/IEHO CTaH HayKOBOi PO3POOIEHOCTI TPO6JIEM JOCYLOBOTO PO3CIilyBaHHS 3/I0BKMUBAHHS BJIaJI0I0 260
CIIy>)KO0BMM CTaHOBHUIIEM. Ha OCHOBI aHani3y JOKTPUHANBHUX IKepes c(pOPMYIbOBAHO OCHOBHI HAaIIPSIMU HayKOBUX
IOCJiI)KeHb JOCYA0BOr0 PO3CIilyBaHHS 3JI0BXXUBAHHS BJIafj010 ab0 CIy>XO00BUM CTaHOBUILEM. Bu3Hau€HO NOHSTTS
Ta O3HAK!Y 3JIOBXMBAHHS B[00 200 CIIY>KOOBUM CTaHOBUILEM. [I0BEI€HO, 110 37I0BKMBAHHS BJIAJIOIO i
3JI0BKMBAHHS CJIY>)KOOBMM CTAaHOBUIIEM — i€ [1BA Pi3HOBUAM OJHOTO ¥ TOTO CaMOTO CKJIally KDUMiHAIBHOIO
[IPaBONOPYLIEHHS, lepefdadyeHoro cT. 364 KprumiHanbHOro Kopekcy YKpainu («3710BKrMBaHHS BIaLi010 abo
CJTy’)X60BMM CTaHOBUIIEM»). Ix 06'€/IHy€ CITijIbHa MeTa — BUKOPUCTaHHs CTy’k60BOTO CTaTyCy BCyreped iHTepecam

CITy>K6H B 0COGMCTUX ab0 YyKUX iHTepecax, ajie po3pi3Hsie BUT, [10CAI0BOI 0COOU Ta XapakTep ii TOBHOBaXKeHb.



3J10B>KMBaHHS BIAIO0 — 1€ YMUCHE BUKOPUCTaHHS 0C00010, SIKa Ma€ BJafiHi IOBHOBa)KEHHS, 1Ii€l Bany BCyiepey
iHTEepecaMm CJIy>kKOU 3 METOI0 OTPUMAaHHS BUTOIIY J1s1 cebe 4M iHImUX oci6 abo 3aBJaHHS MIKOIY iHTepecaM JepkaBH,
CYCIIiJIbCTBA YU OKPEMMUX OCi0. 3/10BXXKMBAHHS CJIy’KOOBUM CTAaHOBUIIEM — 1I€ YMUCHE BUKOPUCTAHHS CJIy’KOOBOIO
0Cc00010 He BJIAJIHUX, 4 OPTraHi3aliiHO-PO3MNOPSAIUMX YU AIMiHICTPATMBHO-TOCIOAAPChKIX TOBHOBAXXEHD BCyIIEpeY
iHTepecam ciyx6u. Y 38'93Ky 3 yHOPMYBAHHAM IMX [MOHATD 3a[IPOMIOHOBAHO BHECTU HU3KY 3MiH 10 3aKOHOJABCTBA.
OxapakTeprn30BaHO B3aE€MOIIIO CJIITYOro 3 iHITMMU YYaCHUKAMU KPUMIHAJIILHOTO MIPOBAJIKEHHS JJOCYIOBOTO
PO3CIliIyBaHHS 37I0BKMBaHHSI BJIafI010 a60 CJIy>)KO0BUM cTaHoBulleM. Tak, i B3aeMoi€lo Cligunx 3 onepaTuBHUMU
nigpo3zinaMu Ta iHMUMU cy6’'eKTaMU y pO3CJlilyBaHHi AOLIIBHO PO3YyMITH Nepei6adyeHy YNHHUM 3aKOHOJIAaBCTBOM,
Y3roJIKEHY 32 4aCOM, MICLIeM i TOCIiTOBHICTIO IPOBEAEHHS CUCTEMY B3a€MOIONIOBHIOKOYMX Aill CIIiAYOro Ta iHIINX
Cy0’eKTiB, CIIpSIMOBaHy Ha e(peKTUBHY peasizallilo MpolecyaJbHUX IOBHOBAXXEHD Y L1ill KaTeropii KpUMiHaIbHUX
[IPaBONOPYLIEHD. 3 METOIO 3a0€3MeYeHHS] MAKCHMaJIbHOTO BUKOPUCTAHHS [IOTEHLiay ONlepPaTUBHO-PO3LIYKOBO]
IiSJILHOCTI B CUCTEMI NIPOTUIII KOPYILIMHUM IIPAaBOIIOPYLIEHHAM, BUSHAHO JOLIJILHUM BHECTH BiATIOBiAHI 3MIHU 110
YMHHOTO 3aKOHOJIABCTBA YKPaiHU, 30KpPEMA LI0JI0 MOKJIMBOCTI iHIlIiaTUBHOTO 3[1i/ICHEHHS ONI€PATUBHO-PO3LUIYKOBUX
3aXO0JiB OTIepaTUBHUMMU TiJIPO3AiJIaMHU B Me>Kax KPUMiHaJIbHOTO MMPOBaKEHHSI 6€3 000B’s13KOBOI HasIBHOCTI
MIMCbMOBOTO JOPYYEHHS CJIiIY0Or0 a60 MPOKypoOpa, 3a YMOBU MOAAJIBIIOI IIPOLIECYasIbHO] Jierasnisallii oTpuMaHux
PEe3yJIbTATIB Ta HaJlaHHS TIOBHOBAKEHD Ha NIEPEBIPKY 3a5B PO KPUMiHa/IbHi IPaBONOPYIIEHHS, SIKi TOTYIOThCS,
IIJISIXOM IIPOBEIEHHS OIl€paTHBHO-PO3IIYKOBOI AisJILHOCTI L€ 10 II0YaTKy AOCYAO0BOr0 PO3CiifyBaHHs. 3p0o06ieHO
BMCHOBOK, IO Y [1€pioJ] IOBHOMACIITaOHOi BiliHM 0COGJIMBOI aKTyaIbHOCTi HA0yBalOTh KPUMiHaJIbHI
[IPaBOTIOPYLIEHHS, BUNHEH] CITy>KOOBUMU 0Cc00aMU, SIKi 3JI0BXKUBAIOTh HaJlaHNMHU [IOBHOBaK€HHSIMU Y cdepax, 1o
Oe3rocepeiHbO NOB'SI3aHi 3 HAl[iOHAJILHOIO 6€3I1€K0I0, 000POHO3ATHICTIO, TYMaHIiTAPHOIO I0IIOMOTO10, JIOTiCTUKOIO
TOILO. 3 OrJIAMly Ha COlLlia/IbHy HE6E3IE€YHICTh Ta BUCOKMI PiBEHD JIATEHTHOCTI TaKUX JisiHb, IXHE PO3CIIilyBaHHS
CYIIPOBOMKYEThCS CenPiYHUMU CIIAYUMU CUTYallisIMU, 1110 BUMAraloTh ONE€PaTUBHOCTI, TAKTUYHOI FTHYYKOCTI Ta
MIXBiZOM4Oi B3aemopii. Came ToMy HaMM BUOKPEMJIEHO THUIIOBi CIIif4i CATYalil [Tif 4aC po3CiigyBaHHs

3JIOB>XKMBAHHS BJI1aO10 abo C]Iy>K6OBI/IM CTaHOBUIIIEM B YMOBAX BOEHHOT'O CTaHY.

2. The state of scientific development of the problems of pre-trial investigation of abuse of power or official
position is highlighted. Based on the analysis of doctrinal sources, the main directions of scientific research on
pre-trial investigation of abuse of power or official position are formulated. The concept and signs of abuse of
power or official position are defined. It is proved that abuse of power and abuse of official position are two
varieties of one and the same criminal offense, provided for in Art. 364 of the Criminal Code of Ukraine («Abuse of
power or official position»). They are united by a common goal - the use of official status contrary to the interests
of the service in personal or other people's interests, but distinguish between the type of official and the nature of
their powers. Abuse of power is the intentional use by a person who has power of authority of this power contrary
to the interests of the service in order to obtain benefit for himself or other persons or to cause harm to the
interests of the state, society or individuals. Abuse of official position is the intentional use by an official of not
power, but organizational and managerial or administrative and economic powers contrary to the interests of the
service. In connection with the normalization of these concepts, a number of amendments to the legislation have
been proposed. The interaction of the investigator with other participants in the criminal proceedings of the pre-
trial investigation of abuse of power or official position is characterized. Thus, the interaction of investigators with
operational units and other subjects in the investigation should be understood as a system of complementary
actions of the investigator and other subjects, provided for by current legislation, coordinated in time, place and
sequence, aimed at the effective implementation of procedural powers in this category of criminal offenses. In
order to ensure maximum use of the potential of operational and investigative activities in the system of
combating corruption offenses, it was deemed appropriate to make appropriate amendments to the current
legislation of Ukraine, in particular regarding the possibility of proactive implementation of operational and
investigative measures by operational units within the framework of criminal proceedings without the mandatory
presence of a written order from the investigator or prosecutor, subject to further procedural legalization of the
results obtained and granting of powers to verify statements about criminal offenses that are being prepared by
conducting operational and investigative activities before the start of the pre-trial investigation. It was concluded



that during a full-scale war, criminal offenses committed by officials who abuse the powers granted in areas
directly related to national security, defense capability, humanitarian aid, logistics, etc. become particularly
relevant. Given the social danger and high level of latency of such acts, their investigation is accompanied by
specific investigative situations that require efficiency, tactical flexibility and interagency cooperation. That is why
we have identified typical investigative situations during the investigation of abuse of power or official position
under martial law.
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