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2. Pre-trial investigation in criminal proceedings regarding abuse of power or official position

Pedepar:

1. BuCBiTZI€EHO CTaH HayKOBOi PO3PO6JIEHOCTI ITpobJIeM JOCYLOBOrO PO3ClilyBaHHS 3/I0BKMBAHHS B1afi010 abo
CIy>K60BMM CTaHOBHUIIEeM. Ha OCHOBI aHani3y JOKTPUHAIBHUX JKepes c(pOPpMYIbOBAaHO OCHOBHI HAalIPSIMU HayKOBUX
IOCJIiIPKEHb 1OCYJ0BOTO PO3ClilyBaHHS 3/I0BXKUBAHHS BJIafIOK0 260 CIy>KO0OBUM CTAaHOBUIEM. BU3HAUY€HO MOHSTTS
Ta O3HAKY 3JI0BXXMBAHHS BJIaJi010 abo CIyKO0BUM CTaHOBUILEM. [loBeieHO, 1110 3/I0B’KMBaHHS BJIAJIOIO i
3JI0B)KMBAHHS CJIY>KOOBUM CTaHOBUIIEM — 1€ 11Ba Pi3HOBUAM OJHOTO i TOTO CaMOTo CKJIaly KpUMiHAJIbHOTO
[IPaBONOPYLIEHHS, IEPEN6aYeHOro CT. 364 KprMiHaIBbHOrO KOJEKCY YKpaiHu («3JI0BKMBaHHS BJIALI0I0 a60
CTy’)X60BMM CTaHOBUIIEM»). Ix 06'€/IHy€ CITiJIbHA M€Ta — BUKOPUCTaHHS CJTy’k60BOr0 CTaTyCy BCyreped iHTepecam
CJIy6u B 0COOUCTUX ab0 Yy)KMX iHTepecax, ajle po3pi3Hse BUJ I10CAT0BOi 0COOM Ta XapaKTep ii MOBHOBaXXEHb.
3710BXXUBaHHS BJIAZOI0 — 1€ YMUCHE BUKOPUCTaHHS 0C00010, sIKa Ma€ BJIaiHi TOBHOBAXXEHHS, 1liei Blagyu Bcynepey
iHTepecam CiIy>KOU 3 METOI0 OTPUMAaHHS BUTOY AJ1s1 cebe 9M iHmux oci6 abo 3aBJjaHHS KOIY iHTepecaM JepkaBH,

CYCIIiZIbCTBA UM OKPEMUX OCi6. 3710B)KMBAHHS CITY)KO0BUM CTAaHOBUIIEM — 11€ YMUCHE BUKOPUCTAHHS CJIy>KOOBOIO



0CO000I0 He BJIAIHUX, 2 OPTraHi3alliiiHO-PO3NOPALYMX YU MIHICTPaTUBHO-TOCIIOJAPChKUX TIOBHOBAXXEHD BCyIepey
iHTepecam ciyk6u. Y 38'93Ky 3 yHOPMYBAHHSAM IMX MTOHATD 3a[IPONIOHOBAHO BHECTU HU3KY 3MiH 10 3aKOHOJABCTBA.
OxapakTeprn30BaHO B3a€MOIIIO CJIZYOro 3 iHIMMMU YYaCHUKAaMU KPUMIHAJIILHOTO NIPOBAJIKEHHS JOCYIOBOTO
PO3CIliyBaHHS 37I0BKMBaHHSI BJIA[I0I0 a00 CJIy>)KOOBUM cTaHoBulleM. Tak, il B3aeMogi€lo Cifunx 3 OepaTUBHUMU
nizpo3zinaMu Ta iHIMUMU cy6’eKTaMU y pO3CJlilyBaHHi AOLINIBHO PO3YyMiTH Nepei6adyeHy YNHHUM 3aKOHOJIABCTBOM,
Y3roJI)KEHY 332 4aCOM, MiCLIeM i ITOCIIiOBHICTIO IPOBEAEHHS CUCTEMY B3a€MOJONOBHIOOYMX Jill CIiAY0ro Ta iHImmx
Cy0’eKTiB, CIPSIMOBaHy Ha e(PEKTUBHY peasli3allilo MPolLeCcyaJbHUX IOBHOBAXXEHD Y L1ill KaTeropii KpuMiHaIbHUX
[IPaBONIOPYLIEHb. 3 MeTOI0 3a6e3MeYyeHHs] MaKCHMaJIbHOTO BUKOPUCTAHHS [TOTeHLIiajly OlepaTUBHO-PO3LUIYKOBO]
IiSITIBHOCTI B CUCTEMI MPOTHUIii KOPYILiMHUM IIPAaBONOPYLUIEHHSIM, BUSHAHO JOLIJILHUM BHECTH BiAIOBiAHI 3MiHN 1O
YMHHOTO 3aKOHOJABCTBA YKPaiHU, 30KpPEMA LI0I0 MOKJIMBOCTI iHILIiaTUBHOrO 3[i¥ICHEHHS OII€PATUBHO-PO3LIYKOBUX
3aX0JIiB OTIEpaTUBHMMMU NiJIPO3[iJIaMU B Me>Kax KPUMiHaJIbHOTO MPOBAPKEHHS 6€3 000B’I3KOBOI HasIBHOCTI
IIMCbMOBOT'O IOPYYEHHS CJIi40ro abo MPOKypopa, 32 YMOBHU MTOAANIBLIOI IIPOLIeCYaIbHOI Jeranizanii oTpruManux
Pe3yJIbTATiB Ta HaJJaHHS TIOBHOBAKEHD Ha IIE€PEBIPKY 3asB IIPO KPUMiHaJIbHi IPaBONOPYIIEHHS, SIKi TOTYIOThCH,
IIJISIXOM [TPOBEIEHHS ON€PaTHBHO-PO3IIYKOBOI AisJILHOCTI L€ 10 IIOYaTKy AOCYA0BOr0 PO3CiifAyBaHHs. 3p006IeHO
BUCHOBOK, 1110 Y I1epio]] TOBHOMACIITa6HOI BifiHY 0COGJIMBOI aKTyasIbHOCTI HA0YyBalOTh KPUMiHAJIbHI
[IPaBOTIOPYLIEHHS, BUNHEH] CIy>KOOBUMU 0COOaMU, SIKi 3JI0BXKUBAIOTh HaJlaHUMU [I0BHOBaKEHHSIMU Y cdepax, 1o
6e3rocepeiHbO TOB'SI3aHi 3 Hal[iOHAIbHOIO 6€311€K0I0, 000POHO3ATHICTIO, TYMaHiTaApHOIO I0IIOMOTOI0, JIOTiCTUKOIO
TOILO. 3 OIJIAy Ha COLia/IbHy HE6E3EYHICTh Ta BUCOKMI PiBEHD JIATEHTHOCTI TaKUX [AisiHb, IXHE PO3CIIiIyBaHHS
CYIPOBOMIKYETbCS CielniYHUMU CIIAYAMU CUTYallisIMUY, 1110 BUMAraloTh ONEPATUBHOCTI, TAKTUYHOI FTHYYKOCTI Ta
MIXBiZoM4Y0i B3aeMmopii. Came TOMy HaMM BUOKPEMJIEHO TUIIOBI CJIi4i CATyal{l i 4ac po3CiigyBaHHs

3JI0B’)KMBAHHS BJI1ag010 abo C.T[y>K60BI/IM CTaHOBUIIIEM B YMOBAX BOEHHOT'O CTaHY.

2. The state of scientific development of the problems of pre-trial investigation of abuse of power or official
position is highlighted. Based on the analysis of doctrinal sources, the main directions of scientific research on
pre-trial investigation of abuse of power or official position are formulated. The concept and signs of abuse of
power or official position are defined. It is proved that abuse of power and abuse of official position are two
varieties of one and the same criminal offense, provided for in Art. 364 of the Criminal Code of Ukraine («Abuse of
power or official position»). They are united by a common goal - the use of official status contrary to the interests
of the service in personal or other people's interests, but distinguish between the type of official and the nature of
their powers. Abuse of power is the intentional use by a person who has power of authority of this power contrary
to the interests of the service in order to obtain benefit for himself or other persons or to cause harm to the
interests of the state, society or individuals. Abuse of official position is the intentional use by an official of not
power, but organizational and managerial or administrative and economic powers contrary to the interests of the
service. In connection with the normalization of these concepts, a number of amendments to the legislation have
been proposed. The interaction of the investigator with other participants in the criminal proceedings of the pre-
trial investigation of abuse of power or official position is characterized. Thus, the interaction of investigators with
operational units and other subjects in the investigation should be understood as a system of complementary
actions of the investigator and other subjects, provided for by current legislation, coordinated in time, place and
sequence, aimed at the effective implementation of procedural powers in this category of criminal offenses. In
order to ensure maximum use of the potential of operational and investigative activities in the system of
combating corruption offenses, it was deemed appropriate to make appropriate amendments to the current
legislation of Ukraine, in particular regarding the possibility of proactive implementation of operational and
investigative measures by operational units within the framework of criminal proceedings without the mandatory
presence of a written order from the investigator or prosecutor, subject to further procedural legalization of the
results obtained and granting of powers to verify statements about criminal offenses that are being prepared by
conducting operational and investigative activities before the start of the pre-trial investigation. It was concluded
that during a full-scale war, criminal offenses committed by officials who abuse the powers granted in areas
directly related to national security, defense capability, humanitarian aid, logistics, etc. become particularly
relevant. Given the social danger and high level of latency of such acts, their investigation is accompanied by



specific investigative situations that require efficiency, tactical flexibility and interagency cooperation. That is why
we have identified typical investigative situations during the investigation of abuse of power or official position
under martial law.
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