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1. Inceprariis € 3aBeplIeHUM HAYKOBUM JOCJiIKEHHSIM, IPUCBSYEHUM NPO6JIEMHUM IIMTAHHSM 3aCTOCYBaHHSI
3aX0/1iB KpMMiHaJIbHO-TIPaBOBOTO BILJIMBY 32 HE3aKOHHE [IPOBEeJIeHHS abopTy abo cTepurizalliii. 3a pe3ybTaTaMu
3[1iICHEHOTO aBTOPKOIO HAYKOBOTO aHali3y c(pOpMYJIbOBAHO BUCHOBKY Ta HaJIaHO PEKOMEH allii, CIIpSIMOBaHi Ha
BJIOCKOHAJIEHHS [10JIOKEHD BITYM3HSIHOTO KPUMIHAJIbHOTO 3aKOHOJABCTBA i ITPaBO3aCTOCOBHOI IIPAKTUKU 100
IpoTUii KpUMiHAJIBbHUM IIPABOIIOPYLIEHHSIM, OIIMCAaHUM Y CT. 134 KprMiHasnbHOro Kozmekcy YKpainu (masiy uint
po6oTi - KK). ¥ nepumomy po3szisi po60oTu BUCBIT/IEHO 3arajbHi 3acazy Ta NepeniyMoBU JOCIiIKeHHs] KpUMiHaIbHOI

BiZ[TOBiZAZIbHOCTI 32 HE3aKOHHE IIPOBEAEHHS abopTy abo cTepuizaliii. 30kpemMa 37iliCHEHO aBTOPChKUM OTJIs,



CTaHy HAayKOBOi pO3p06JIeHOCTi TPO6GIEeMaTHKY BifIIOBiIaIbHOCTI 32 3JI04MH, rtepenbadeHu cT. 134 KK.
KoHcTaToBaHO 36isbIIeHHS] HAYKOBOI yBaru 1o Liei mpobaeMaTuky, o 06yMOBJIeHO Iepenycim patudikarieto
HaIolo fepsxkaBoio CTambysIbCbKOI KOHBEHILii, €BPOiHTerpaliliHUMU ITparHeHHSIMY YKpaiHY, a TaK0>XX O4€BUIHUM
[IOCUJIEHHSIM KOMIIaPaTUBICTChKOI CKJIAZIOBOI K B 3aKOHOTBOPYOMY IMCKYPCi, TaK i B HAYKOBUX JOCJIIIPKEHHSIX Y
rajysi KpUMiHaJIbHOTO NpaBa. BuByeHO pesieBaHTHI NoJ10KeHHs: KoHnBeHii Pagy €Bpomnu npo 3ano6iraHHs
HaCWJIbCTBY CTOCOBHO KiHOK i JOMaIIHbOMY HaCUJIbCTBY Ta 60pOThOY i3 numu siumamu (CTamOysibCbKOi KOHBEHIL)
Ta KPUTUYHO IIPOAHAJIi30BaHi pe3yabTaTy iMIIJIeMEeHTAL{i 1[bOro Mi>KHAPOJHOIO HOPMAaTUBHO-TIPABOBOrO aKTy B
yKpaiHChKe KpHUMiHajbHE 3aKOHOIaBCTBO. OJHI€I0 3 HOBEJ BiTYN3HSIHOTO KPUMiHAJIIbHOTO 3aKOHY, IOBI3aHUX i3
IiANMCaHHSIM Hauoo Aep>kaBoio CTaMOyJ1bCbKOi KOHBEHLIii, CTajIo 3aIIPOBAIKEHHS HOBUX CKJIA/IiB 3JI0UMHIB Y
Mexax cT. 134 KK: y u. 2 - npumMynlyBaHHs Jo abopTy 6€3 106pOoBiIbHOI 3rofy NoTepinioi ocoou; y 4. 4 -
IPUMYLIYBaHHS O cTepulidalii 6e3 1oO6poBibHOI 3rofiy NOTEPIinol ocodu. Y pyromy po3gisi nucepranii
3MiFICHEHO aHaJli3 CKJIA/IiB 3JI0YMHY «HE3aKOHHE IIPOBeieHHs abopTy abo cTepuiizanii», a TaKoX JOCHTiIKEHO
OKpeMi IMTaHHs KpUMiHaIbHO-TIPaBOBOi KBasidikauii fisHb, onucanux y ct. 134 KK. Po3kpuTo 3micT o3Haku
CyCIIiJIbHOI He6e3IIeKU HE3aKOHHOTO IIPOBEIEHHS ab0pTy ab0 cTepulizallii — BU3HAYEHO, 1[0 abOPT HEraTUBHO
BIJIMBA€ Ha OpPraHi3aM He Juie 6i00riYyHO, MeXaHiYHO a60 MICUXOJIOTIYHO, a 1 MOKe CIIPUYMHUTHU IIPOGIEMU 3
HaCTy[THAMU BariTHOCTSIMU YUY HaBiTh IIPU3BECTH [0 CMEPTI KiHKU. 3a pe3ysbTaTaMy aBTOPCHKOTO IOPiBHSIHHS
nosioxkeHs cT. 134 KK Ta ct. cT1. 38 i 39 CTam0ys1bCbKOi KOHBEHL|], 3 ypaxyBaHHSIM CUCTEMHOTO MiTX04y 10
TJIyMa4E€HHs NIPaBOBYX aKTiB, 3BEPHYTO yBary Ha Te, 0 YKPaiHCbKUI 3aKOHOZABELb ON1caB y 4. 21 4. 4 cT. 134 KK,
BiZINIOBiHO, IpUMYyLIyBaHHS 10 abOPTy / cTepurisalii 6€3 Jo6pOBiNIbHOI 3roiy NOTEPIiNoi 0co6U, 10 BUSHAHO
ITOMMJIKOBUM ITiTX00M. Ha mifcTaBi BUCIOBIEHUX AUCEPTAHTKOIO 3ayBaKE€Hb 3alIPOIIOHOBAHO [1BA aJIbTE€PHATHBHI
criocobu onTuMisalii pegaxuii 4. 2 i 4. 4 cT. 134 KK, 1m0 cripyusiTUMe BIOCKOHAJIEHHIO BiATIOBIAHUX MOJIOXKEHD
KPUMIHaJILHOTO 3aKOHY Ta MPAKTUKHU iX 3aCTOCYBaHHA. B 0OCTaHHBOMY pO37isi AycepTaLifHOrO LOCiIKEHH
[IPOaHaJIi30BaHi 3aX01¥ KPUMiHAIBHO-TIPABOBOTO BILIMBY OO OCi0, SIKi BUNHMIIN HE3aKOHHE ITPOBEIEHHS abopTy i
crepuiisalii. 30KpeMa JUCEPTaHTKOIO 3alIPONIOHOBAHO ONTUMI3yBaTH CaHKIi 4.4. 1-4 cT. 134 KK muisxom
BKJIIOYEHHS BKa3iBKM Ha MiHiMaJbHUI PO3Mip OCHOBHUMX BUJiB IOKapaHb y TaKui crocio: 1) y 4. 2 oOMeXXeHHs BOJi
Ha CTPOK JI0 TPbOX POKiB 260 1036aBJIE€HHS BOJIi IO ABOX POKIiB; 2) Y 4. 3 0OME>KEHHS BOJIi Ha CTPOK Bifl TPbOX 10
II'SITH POKiB 200 11036aBJIeHHs! BOJIi Bifl ABOX [IO ITATU POKiB; 3) y 4. 4 0OME>XKeHHSI BOJIi Ha CTPOK [0 TPhOX POKiB abo
11030aBJIEHHS BOJIi [0 JBOX POKIiB; 4) y 4. 5 0OMEXXEHHS BOJIi HA CTPOK Bijf IBOX 10 I'SITH POKiB 2060 11030aBJIEHHS BOJIi
Bif, IBOX 10 I'SITH POKIiB. Y mizfpo3ini 3.2 po60Ty peTesibHO NPOaHasli30BaHO 3MiCT Ta PaBO3aCTOCOBHUI MOTEHIia
crieniasibHOI KOHQicKalii IK OKpeMOT0 3aX0y KpUMiHAIbHO-TIPABOBOTO XapaKkTepy. BudHaueHo, 10 [I0CHJIaHHS Ha
cT. 134 KK BifiCyTHE B 3aKpUTOMY IIE€PEJIKY KpUMiHAJIBHUX NIPABOIOPYLIEHD, 32 SIKi MOXKE 3aCTOCOBYBATHUCS
cIeliasibHa KoH@ickaujis 3a 3MicToM 4. 1 cT. 96-1 KK. BogHouac HarosoumeHo Ha TOMY, 110 BCi (OKPiM 4€TBEPTOI)
gacTuHU cT. 134 KK onucyoTs Takuil OCHOBHUI BUJL [TOKAaPaHHS, SIK 1030aBJI€HHS BOJI, 1110, 3 ypaxyBaHHSM 4. 1 CT.
96-1 KK, popmanbHO Hazlae cyay [IpaBo 3aCTOCYBATH ClielliaibHy KOHPicKallilo 32 BUMHEHHS [isiHb, OIIMCAHUX Y LIUX
YacTUHaX. 3a pe3ysbTaTaMy ONpall0BaHHS 0OMEXXEHOI TPaKTHKU 3acToCcyBaHHS CT. 134 KK He BUSIBI€HO KOJHOTO

IIOCUJIAHHS HAa 3aCTOCYBaHHS CIeLiaIbHOI KOHQIicKalii 10 0co0U, BUHHOI B 3[IiiCHEHHI HE3aKOHHOTO aboPTy.

2. The dissertation is a completed scientific study covering problematic issues of applying measures of criminal law
influence for illegal abortion or sterilization. Based on the results of the scientific analysis carried out by the
author, conclusions were formulated and recommendations were made aimed at improving provisions of domestic
criminal legislation and law enforcement practice regarding the prevention of criminal offenses described in Art.
134 of the Criminal Code of Ukraine (hereinafter — Criminal Code). The first chapter of the work covers general
principles and prerequisites for the investigation of criminal liability for illegal abortion or sterilization. In
particular, the author’s review of the state of scientific development of the issue of liability for the crime provided
for by Art. 134 of the Criminal Code has been done. An increase in scientific attention to this issue has been noted,
which is primarily due to the ratification of the Istanbul Convention by our country, the European integration
aspirations of Ukraine, as well as the obvious strengthening of the comparative component both in the legislative
discourse and in the scientific research in the field of criminal law. The relevant provisions of The Council of
Europe Convention on preventing and combating violence against women and domestic violence (Istanbul



Convention) were studied and the results of the implementation of this international legal act into the Ukrainian
criminal law were critically analyzed. One of the novelties of the Criminal Code of Ukraine, related to the signing of
the Istanbul Convention by our country, was the introduction of new categories of crimes within the scope of Art.
134 of the Criminal Code: in part 2 - coercion to making abortion without victim’s voluntary consent; in part 4 -
forcing to undergo sterilization without victim’s voluntary consent. In the second chapter of the dissertation,
analysis of the components of the crime of “illegal abortion or sterilization” was carried out, as well as some issues
of the criminal law qualification of the acts described in Art. 134 of the Criminal Code. The substance of the
element of public danger of illegal abortion or sterilization was revealed - it was determined that abortion has a
negative effect on the human body not only biologically, mechanically or psychologically, but can also cause
problems with subsequent pregnancies or even lead to a woman’s death. Based on the results of the author’s
comparison of the provisions of Art. 134 of the Criminal Code and Art. Art. 38 and 39 of the Istanbul Convention,
taking into account the systematic approach to the interpretation of legal acts, attention was drawn to what the
Ukrainian legislator described in Part 2 and Part 4 of Art. 134 of the Criminal Code, respectively, forcing an
abortion/sterilization without victim’s voluntary consent. This has been recognized as a flawed approach. Based
on the comments made by the degree seeker, two alternative ways of optimizing the wording of Part 2 and Part 4
of Art. 134 of the Criminal Code, which will contribute to the improvement of the relevant provisions of criminal
law and the practice of their application, have been proposed. In the last chapter of the dissertation study,
measures of criminal law character on persons who have committed illegal abortion and sterilization have been
analyzed. In particular, dissertation proposes to optimize sanctions of 1-4 Art. 134 of the Criminal Code by
including an indication of the minimum amount of the main types of punishments as follows: 1) in Part 2,
restriction of liberty for up to three years or deprivation of liberty for up to two years; 2) in Part 3, restriction of
liberty for a period of three to five years or deprivation of liberty for two to five years; 3) in Part 4, restriction of
liberty for a term of up to three years or deprivation of liberty for up to two years; 4) in Part 5, restriction of liberty
for a period of two to five years or deprivation of liberty for two to five years. Subsection 3.2 of the work carefully
analyzes the content and enforcement potential of special confiscation as a separate measure of a criminal law
character. It was determined that Art. 134 of the Criminal Code is not included the closed list of criminal offenses
for which special confiscation may be applied in accordance with Part 1 of Art. 96-1 of the Criminal Code. At the
same time, it was emphasized that all (except for the fourth) parts of Art. 134 of the Criminal Code describe such
basic type of punishment as deprivation of liberty, which, on the basis of part 1 of Art. 96-1 of the Criminal Code,
formally gives a court right to apply special confiscation for the acts described in those parts. Based on the results
of working out limited cases based on Art. 134 of the Criminal Code no reference to the application of special
confiscation to a person guilty of an illegal abortion has been established.
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