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Pedepar:

1. AHasi3 0CO6IMBOCTEN CTAHOBJIEHHS! HAYKOBOI YMKH Ta MPAKTUKU I0L0 OOMEXKEHHS I1PaB i CBOOO, IIOJVHY J1a€
MifCTaBU IiATU TaKUX BUCHOBKIB: 1. JlocimkeHHsT OOMe>XKeHHs IIPaB i CBOOO I, JIIOUHMY, a BiTIOBiAHO 1 OLliHKa
IIPaBOMIPHOCTI iX BCTAaHOBJIEHHSI MO>KJIMBE JIMIIE B MEKax IPUPOJHOrO IPaBOPO3yMiHHs. BogHouac 3 orisgy Ha
000B’I3KOBICTb IIPUIKCIB 3aKOHY 1 3a06€3Me4eHHs iX BUKOHAHHS i1 [i€l0 Aep>KaBHOrO IPUMYCY 3acobamMu
YHEMOJKJIMBJIEHHS HETIPAaBOMipHUX OOMEXEHb IIPaB i CBOOO, JIIOAMHHU € JOTPUMAHHS I1ifl 4aC IPUIHSATTS [IPAaBOBUX
aKTiB BUMOT IIOZO iX SIKOCTi (IIpaBOBOI BU3HAYEHOCTI, Iepe;0a4yBaHOCTi, HEOOXiHOCTI TOIO) Ta iCHYBaHHS
HaJIEXKHUX IIPOLeAYP iX IPUIHSATTS (IapJaMeHTChKUX NPOLEnyp TOLIO), O € IPEIMETOM AOPOOOK NPUOIYHUKIB
MO3UTUBICTCHKOTO NPAaBOPO3yMiHH4. 2. [IOHATTS 06MeXeHb ITPaB i CBOOO, IIOAVHU BITYM3HIHUMU BYEHUMU
BM3HAYa€ThCsl yepes: 1) 3By>KeHHs 3MICTy i1 00CATry IIpaB Ta CBOOO, IIOOUHY; 2) 0OMeXKeHHS iX peasnisaliii; 3)
BTPY4aHHS B iHIUBiyaabHy aBTOHOMIIO /CBOOOAY; 4) MOPYIIEHHS CYTHOCTI IIpaBa. 3. HerpaBoMipHe 0OMe>KeHHS
paB i cBOOO, JMIOAMHY IPUTAMAHHE TOTAJIITADHUM PEKMMaM, OCKIJIbKY 32 iX BJIaiU PETYJIIOBaHHS OyAb-sIKUX

BiZJHOCHH BiJI0yBa€THCSI BUKJIIOYHO 3 IIOTJISAly 3aXUCTY iHTepeciB epskaBy (sIKi BU3HAYal0Th 3aKOHOJABILi). B ocHOBY



[IPaBOBOi CUCTEMU JI€P>KaBU 32 TOTAJITAPHOTO PEXUMY MOKIA[EHO MO3UTUBICTCHKUI TUTI IPABOPO3yMiHHS.
IrHOpYIOYM iHAMBINYaNbHICTD JIIONVHY, Y TaKill Jep>KaBi 0coba «BUXOBYETHCS» Yepes Ipolaraiy, KOHTPOJib, TEPOP i
pernpecii. 4. Inei mono npupogHOCTi Ipas i cBO60, JIIOAVHY i HEOIIYCTUMOCT] iX CBaBiJIbHOTO OOMEXKEHHS
Iep>KaBolo, 3aKJIaJIeH] B KJIacKuyHil (pinocodii, mictanyu noganpmnii pO3BUTOK CbOroAHI. 17151 cydacHoi Ppinocodii
[IpaBa LiHHICTb JIIOAVHY U BigoBinHO ii mpaB i cBO60 € OfHI€I0 3 BU3HAYAIBHUX TEM, a IIPO6IeMa BUBHAUEHHS MEX
BTPY4aHHS B [IPUPOJHI [TpaBa JIIOJUHU € MOCTIHUM nTpegmMeToM (inocodCbKO-TIPaBOBUX JUCKYPCiB. YCTaHOBIJIEHO,
1110 NIOPYLIEHHS CYTHOCTI I1paB i CBOOO[, JII0OAVHM T1iJ], 4aC BCTAHOBJIEHHS iX 06MeKeHb HEe[IOITyCTUMO. 3 OISy Ha Lie
PO3MeXOBAaHO NIPABOMIipHIi Ta HENPABOMIPHI 06MeXKeHHsI. [I[paBOMipHMMEU OOMEKEHHSIMU TpaBa Ta CBOOOY JIIOAVHU
BBaKaTUMYThCSI Ti, SIKi HE IIOPYLIYIOTh CYTHOCTI BiATIOBIIHOTO I1paBa 41 CBOOOY I HE CyllepeyaTs aKTy, IKUU
MIiCTUTBCS BULlE B iepapxii NpaBoBux akTiB. CyTHICTb paBa Ta CBOOOAM JIIOJMHN BU3HAYAETHCS 3 OIVISIAY Ha
3abe3ne4eHHs JIIoAuHi: 1) cBo60au [iil; 2) BiJIbHOTO PO3BUTKY (3aKPillJIEHHS MEXaHi3MiB (IpoLenyp), sIKi CTBOPIOIOTh
peasibHi MOKJIMBOCTI 117151 3[IiiCHEHHS IIPaB i cBO60); 3) moBaru Ao ii rifgHoCTi (BU3HAHHS BPOASKEHOI IIiHHOCTI
ocoby, ii ocobucTocTi); 4) piBHOCTI MOXJIUBOCTEH (3aXUCT Bifl HEBUIIPaBIAHOI JUCKpUMIiHallii Ta yriepeKeHoro
crapjieHHs1). [lopylieHHs CYTHOCTI ITpaBa 4y CBOOOM JIIOJMHYU BCTAHOBJIIOETHCSI B KOHKPETHOMY BUIIAZIKY 3 OIJISIY
Ha «00pa3 moauHn». «O6pa3 MmoauHn» GOPMYETbCSI, BPAXOBYIOUM KOHCTUTYLiMHI LIHHOCTI, 30KpeMa MOJIOKEHHS]
yactuHU nepiuoi ctarti 3 KoHetuTyuii Ykpainy, 3a sIKOIo JII0MHA, ii )KATTS i 3OPOB’sl, Y€CTh i TigHICTb,
HeIOTOPKAaHHICTD i 6e3meka BU3HAIOThCS B YKpaiHi HAallBUIIOIO COIliaibHOIO I[iHHiCcTI0. HeoOXinHiCTh BU3HAYEHHS
«O06pa3sy N0aMHA» 3yMOBJIEHA TUM, 110: 1) IpaBa i cBOO0Y JII0OAVHY B3a€MOIIOB'S13aHi, B3aeMO3aJeXHi (OKpeMi
IIpaBa Ta CBOOOY € YMOBOIO peasiizanii iHmux Tomo). BigoBingHo nociigKeHHs IpaBOMipHOCTI 06MeKeHHSI O HOTO
IIpaBa Ta CBOOOY JIIOAVHMU 37iICHIOETHCS OJJHOYACHO 3 OLIIHKOIO 3abe3ledeHHs peaisallii/3axucTy rnpas i cBo60f,
iHmux oci6; 2) Konctutyuis YKpaiHu He € MOBHICTIO HENTPaIbHOIO OO0 MPaB i CBO6OJ, IIONVHY Ta Iependadae
MOJKJIUBICTb OOMEKE€HHSI OKPEMUX 3 HUX OiJIbIIOI0 MipOIO, HiXX iHIINX (30KpeMa, B yMOBaX BOEHHOTO i
HAJ3BUYAMHOIO CTaHIB), TOK KOHCTUTYL{MHI LIHHOCTI [al0Th 3MOI'y BU3HAYUTH ONTHMAaJIbHUM 00CIT O6MeKeHb IIPaB
i cBOGO, JIIOAMHY 3aJ1€KHO Bif, ix BUny. «O0pas JII0JUHU» 1a€ 3MOTY BUBHAYUTHUCS 11010 [IPAaBOMIPHOCTI 4u
HEINPaBOMiPHOCTi 0OMEXXEHb «HOBUX» IIPAB i CBOOO, BUHMKHEHHS SIKUX 3yMOBJIEHO HAYKOBO-TEXHIYHUM
IIPOrpecoM (30Kpema, IIPaBo HaJlaHHS MEAMYHOI IOIIOMOTH i3 3aCTOCYBaHHSIM TPaHCIJIaHTali Ta/a60 31iliCHEHHS
IisiIbHOCTI, IIOB'I3aHOI 3 TPAHCIJIaHTalli€l0 aHATOMIYHMX MaTepiasiB JIIO[YHI), 3AilICHUTY HOBEJIi3allilo [10JI0’KEeHb
Konctutynii Ykpainu. Bumoru mozo npaBoMipHOTO 0OMEXXEHHS IIPaB i cBOOO, II0AVHU: 1) SIKiCTh IPaBOBOTO
PETYJIIOBaHHS CYCIiJIbHUX BiTHOCHUH (4iTKe, OJHO3HaYHe, IPOTHO30BaHe TOII0); 2) IPOIOpPLifHE BTPYYaHHS.
[TpaBoMipHa MeTa YMOXJIMBIIIOE BU3HAYUTH Hai6inb1I BignoBinHy popmy oOMeXeHHs IIpaB i cBOO0,. YCTaHOBIIEHO,
110 JocigKkeHHs: GOpMU OOMEKEHHS IIPaB i CBOOO, JIIOAVMHU Ma€ 37iIICHIOBATUCS], 3B)KAI0YU HA JialleKTUYHY

€I HiCcTb (OPMHU Ta 3MICTY, IEPBUHHOCTI 3MicTy moA0 popmu. Popma 06MeKEHb BU3HAYAETHCS SIK 30BHIIIHE
odopMJIeHHS (BTiJIEHHS) 3MiCTy OOMEXKEHb IIPaB i CBOOO, JIIOANHY, SIKa Mae BHYTPIIIHIO CTPYKTYpPY (chepy
3aCTOCOBYBaHH$, K0JIO 0Ci0, 0 SIKUX 3aCTOCOBYIOTb OOMEXEHHS, TOII0) i BCTAHOBJIIOETHCS [IPONOPLIMHO (PO3MIPHO)
IO METH OOMEXXEHHS. Y pasi 3MiHU 30BHIlIHIX 00CTaBUH HEOOXiIHO 06paT Ty GOpMy OOMEXKEHHS, Ka Halbisblie

BiZI[IOBila€ yMOBaM, L0 CKJIAJIUCSL.

2. The analysis of the peculiarities of the formation of scientific thought and practice regarding the restriction of
human rights and freedoms gives reasons to the following conclusions: 1. The study of restrictions on human rights
and freedoms, and, accordingly, the assessment of the legality of their establishment, is possible only within the
framework of natural law understanding. At the same time, given the binding nature of the law and the
enforcement of its provisions under state coercion, the means of preventing unlawful restrictions on human rights
and freedoms are to comply with the requirements for their quality (legal certainty, predictability, necessity, etc.)
and the existence of proper procedures for their adoption (parliamentary procedures, etc.), which is the subject of
the work of supporters of positivist legal understanding. 2. The concept of restrictions on human rights and
freedoms is defined by national scholars through: 1) restricting the content and scope of human rights and
freedoms; 2) restriction of their implementation; 3) interference with individual autonomy /freedom; 4) violation of
the essence of law; 3. The unlawful restriction of human rights and freedoms is inherent in totalitarian regimes,
since under their rule, the regulation of any relations is carried out exclusively in terms of protecting the interests



of the state (which are determined by legislators). The legal system of a state under a totalitarian regime is based
on a positivist type of legal understanding. Ignoring the individuality of a person, in such a state, a person is
«educated» through propaganda, control, terror and repression; 4. Ideas about the naturalness of human rights
and freedoms and the impossibility of their arbitrary restriction by the state, laid down in classical philosophy,
have been further developed today. For the modern philosophy of law, the value of a person and, accordingly, his
or her rights and freedoms is one of the defining themes, and the problem of determining the limits of interference
with natural human rights is a constant subject of philosophical and legal discourses. It is established that the
violation of the essence of human rights and freedoms when establishing their restrictions is unacceptable. With
this in mind, lawful and unlawful restrictions are distinguished. Legitimate restrictions on a human right or
freedom are those which do not violate their essence and do not contradict an act which is higher in the hierarchy
of legal acts. The essence of human rights and freedoms is determined in terms of ensuring a person: 1) freedom of
action; 2) free development (consolidation of mechanisms (procedures) that create real opportunities for
exercising rights and freedoms); 3) proper treatment of dignity (respect for the personality, recognition of the
inherent value of the individual, his or her personality); 4) equality of opportunities (protection against unjustified
discrimination and biased treatment). Violation of the essence of a human right or freedom is determined in a
particular case based on the image of the Human. The image of the Human is formed taking into account
constitutional values, in particular the provisions of part one of Article 3 of the Constitution of Ukraine, according
to which the human being, his or her life and health, honour and dignity, inviolability and security shall be
recognised in Ukraine as the highest social value. The need to define the image of the Human is due to the fact
that: 1) human rights and freedoms are interrelated and interdependent (some rights and freedoms are a condition
for the realization of others, etc.) Accordingly, the study of the legality of restricting one human right and freedom
is carried out simultaneously with the assessment of ensuring the realization /protection of the rights and
freedoms of others; 2) the Constitution of Ukraine is not completely neutral with regard to human rights and
freedoms and provides for the possibility of restricting some of them to a greater extent than others (in particular,
in martial law and states of emergency), so constitutional values allow determining the optimal scope of
restrictions on human rights and freedoms depending on their type. The Image of a Human allows us to determine
the legality or illegality of restrictions on ‘new’ rights and freedoms resulting from scientific and technological
progress (in particular, the right to provide medical care with the use of transplantation and/or activities related
to the transplantation of human anatomical materials), and to novelise the provisions of the Constitution of
Ukraine. Requirements for legitimate restriction of human rights and freedoms: 1) the quality of legal regulation of
social relations (clear, unambiguous, predictable, etc.); 2) proportionate interference. A legitimate purpose allows
determining the most appropriate form of restriction of rights and freedoms.
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