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2. Criminal responsibility for misappropriation of property of the enterprise, institution, organization

Pedepar:

1. Po6oTa nmpucBsYyeHa MUTaHHSIM KPHUMiHaIbHOI BiJIOBINIaIbHOCTI 32 IPOTUIIPaBHE 3aBOJIOAiHHS MallHOM
MiAIIPUEMCTBA, YCTAHOBH, Oprasisatii. BuiisieHo 4oTupy eTanu po3BUTKY KPMMiHa/IbHOI BilllIOBiIalIbHOCTI 3a
[IPOTUIIPABHE 3aBOJIOIHHA MAaHOM MiANPUEMCTBA, YCTAHOBY, OpraHisalii: nepmun — BilCyTHICTb HOPMU IIPO
KpUMiHa/IbHY BifIOBifasbHICTh 3a 1€ AisHHS — 10 1845 p.; apyruit - 1845-1917 pp. — HasBHICTh TaKOi HOPMH, IIPOTE 3
TaKOI0 OOOB'SI3KOBOIO 03HAKOIO, SIK CIIOCIO — Hamaj 3 HACUJIbCTBOM; TpeTiil — 1917-2013 pp. - BiiCyTHICTb BKa3aHO]
CIlelliasIbHOI HOpMU; yeTBepTuii — 2013 p. 10 TenepilHii yac — HasIBHICTb TaKOi HOPMU 3 OOOBSI3KOBUM CITIOCOOOM
BUMHEHHS JisTHHS — IUISIXOM BYMHEHHS [IPAaBOYMHIB 3 BUKOPUCTAHHSM MiAp0o6JIeHNX ab0 BUKPALEHUX JOKYMEHTIB,

[I€YaToK, IITAMIIIB MigIIPUEMCTBA, YCTaHOBY, OpraHisanii. BusHadeHo, o y Cy4aCHMX YMOBAxX € JOCTaTHBO IiICTaB



KpUMiHasi3alii IpOTUIIPAaBHOTO 3aBOJIOAIHHS MAallHOM MiINIPUEMCTBA, YCTAHOBHY, OpPraHisaii: 1) BUCOKMI CTYIiHb
CyCIisIbHOI Hebe3IeKU LbOro NisHHS; 2) 3HaYHi po3Mipyu MaTepiajibHUX 30MTKIB Bill HbOr0; 3) HECTIPUSITIUBI CTaH i
IVHaMiKa; 4) HeoOXigHiCTh KpUMiHAIBHO-TIPABOBOTO 3aN100IraHHs NOCIIiI)KYBAaHOMY IisIHHIO; 5) HasiBHICTb
e(eKTUBHOI CUCTeMU IPAaBOOXOPOHHUX OPraHiB Ta CYyAiB, CIPOMOKHHUX PearyBaTH Ha BYUMHEHHS 3JI0YMHIB,
nepeznbadeHux ct. 206-2 KK Ykpainu. Hajano KpuMiHaibHO-TIPABOBY XapaKT€PUCTUKY TPOTUITPABHOTO
3aBOJIOJiHHSI MalHOM MiANPUEMCTBA, yCTAaHOBY, OpraHisaliii, 30Kkpema, po3KpuTi 000B's13K0Bi Ta (aKyIbTaTHUBHI
03HaKM 00’eKTa, IpeIMETa, 00'€EKTUBHOI Ta Cy0'€KTUBHOI CTOPiH, Cy0’eKTa LIbOT0 37I04YMHY. BCTaHOBJIEHO, 11O
GiZpIIiCT IMX O3HAK € MOAIOHUMU 10 37I0YMHIB IPOTHU BIACHOCTI KOPUCJIMBOI CIIPSIMOBAHOCTI, 2 OCHOBHOIO
BiIMIHHICTIO Bif IMX 37I0YMHIB BUCTYIIA€ CIIOCiO 3aBOJIOAIHHS MallHOM MiJIIPUEMCTBA, YCTAHOBY, OpraHisariii.
3anpornoHOBaHO NepenoauYnTy BiOBIAAIbHICTD 32 JOCIIKYBaHe JisiHHS y po3zii VI «37104MHY IPOTU BJIaCHOCTI»
Oco6auBoi yactunu KK Ykpainu. Po3risnyTi kBasniikyrodi, 0C0611MBO KBaIi(iKy0di 03HaKU IPOTUIIPABHOTO
3aBOJIOJIHHS MAaHOM IIIIIPUEMCTBA, YCTAHOBY, OPraHisaliii Ta NokapaHHs 3a Lie AisHHSA. 3alpOIIOHOBAHO Y3TOIUTHU
OOTSDKYIOUi Ta 0COOJIMBO OOTSDKYIOUi OOCTaBUHY AOCIIIPKyBAaHOTO JIiSIHHS 3 aHAJIOTITYHUMU 06CTaBUHAMMU 3JI0YMHIB
IIPOTH BJIACHOCTi KOPUCJIMBOI CITPSIMOBAHOCTI Ta BCTAHOBUTH CAHKIIii 32 MPOTUIIPaBHE 3aBOJIOAiHHS MaltHOM

MiAnpreMCTBa, YCTAaHOBU, Opranisatii CriiBpo3mipHi 3 CaHKLiSIMA TOTOXKHUX 3JI0YMHIB [TPOTH BJIACHOCTI.

2. The thesis provides improvements to theoretical foundations of criminal law pertaining to criminal
responsibility for misappropriation of property of the enterprise, institution, organization and elaborates on
possible areas of further improvements to Article 206-2 of the Criminal Code of Ukraine and corresponding law-
enforcement practices. Wide occurrence of offences against property of enterprises, institutions, organizations in
Ukraine, high latency of such offences, insufficient theoretical elaborations on the issue of criminal responsibility
for misappropriation of property of enterprises, institutions, organizations as well as the shortcomings of the
Article 206-2 of the Criminal Code of Ukraine and, consequently, its inefficient implementation by courts and law-
enforcement authorities have all contributed to the choice of the subject of the presented thesis research. The
presented thesis serves as the first ever in Ukraine complex monograph research of the criminal responsibility for
misappropriation of property of the enterprise, institution, organization. Particularly, the paper is the first
research to substantiate that the primary object of the misappropriation of property of the enterprise, institution,
organization is the ownership right; the subject of this crime correlates with the attributes of the subject of crimes
against property; the criminal act, i.e. ‘misappropriation’ coincides with the attributes of such acts of crime against
property as ‘theft’ and ‘embezzlement’; the definition of the moment of consummation of this crime coincides with
the definition of the moment of consummation of such crimes as theft, robbery, fraud; the principal distinction
between the crime under the Article 206-2 of the Criminal Code of Ukraine and the crimes against property with
gainful intent is its corresponding modus operandi. It has been proved that the misappropriation of property of the
enterprise, institution, organization, by its structure, is the crime with materially defined constituent.
Appropriation, as a mandatory element of the objective side, stipulates active behavior (action) - taking the
property of the enterprise, institution, organization out of possession, disposal or use of the owner or the person,
to whom it was legally entrusted, in the favor of the guilty person or other persons, his or other people’s
enrichment at the expense of this property. A mandatory element of the objective side of the scrutinized crime is
the onset of criminal consequences - reduction in owner's property and enrichment of the criminal offender at the
cost of the owner, i.e. a mandatory objective element of the appropriation of property of the enterprise, institution,
organization is the infliction of property damage to the owner. There must exist a cause-and-effect relation
between appropriation and property damage to the owner of the enterprise, institution, organization, i.e. the
damage is inflicted by the appropriation and not through any other actions or circumstances. For the objective
side of the crime under the Article 206-2 of the Criminal Code of Ukraine its mandatory element is its modus
operandi - committing the offence with the use of forged or stolen documents, seals, stamps of the enterprise,
institution, organization. The paper provides substantiations that the crime under the Article 206-2 of the Criminal
Code of Ukraine is committed with direct intention, i.e. in the course of committing the criminal activity the
individual is aware of the dangerous nature of his actions (that the individual commits the offence against property
of the enterprise, institution, organization, not being legally entitled to it), anticipates the inevitable occurrence of



public damage to legally protected interests (financial damage to the owner of the enterprise, institution or
organization) and is consciously willing this damage to occur. In the majority of cases, the malefactor aims for
enrichment at the cost of misappropriation of property of the enterprise, institution or organization. This suggests
the striving of the malefactor to enrich himself and provide enrichment to the individuals, whose welfare is
essential to the malefactor. Even though the gainful motive is not defined in the Article 206-2 of the Criminal Code
of Ukraine as a mandatory condition for mental element of the offence, absence or presence of this motive with
some of the participators in the criminal activities does not affect the decision to institute criminal proceedings
against them. It suffices to establish the gainful purpose of this act. In the view of the authors, it is expedient to
define gainful motive as a mandatory element of this crime in the disposition of the Article 206-2 of the Criminal
Code of Ukraine.
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