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Pedepar:

1. AHani3 cTaHy TEOPETUYHOIO NOCIIIKEHHS KpUMiHaAJIbHOI BiIIOBINAJIBHOCTI 32 HACUJIbHULIBKE 3HUKHEHHS

IIOKa3aB, 110 HACUJIbHUIIbKE 3HNKHEHHS l'IpI/IU,i.T[bHO ,EOCJ'[LU,)KYBHJIOCH HAayKOBIIIMU B piBHI/IX TEOPETUKO-TIPAaBOBUX

BUMipax: KpMMIiHaJIbHO-TIPOLIECYaIbHOMY, KPMMIiHAIICTUYHOMY, Mi>KHapOJHO-TIPABOBOMY, KPMMIiHOJIOTTYHOMY Ta

BJIaCHE KpHUMiHa/lIbHO-ITpaBoBOMY. OfIHAK, BCE X 3aJIMIIAIOTHCS MUTAHHS, SIKi € CIIIPHUMU, MaJIOAOCTiIpKEHUMY YU

B3araji 3aJIMIIMIKCS 11032 HAYKOBUM aHaJli3oM. B Xofi focinKeHHs1 BUOKPEMJIEHO iCTOPUYHI (IPOrpecUBHUI

PO3BUTOK B IAM’ITKAX YKPAiHCBKOTO TPaBa PO3yMiHHSI LiHHOCTI BOJIi/CBOOOAM JIIOAUHM) Ta COLianbHi (POopMyBaHHS

Ha MDKHapOoZHOMY PiBHI IPAaBOBOrO MeXaHi3My 3aXMCTYy IIPaB Ta CBOOO], JIIOAUHY; IPUENHAHHS YKpaiHu 10

MixHaponHOi KOHBeHIii IPO 3aXUCT yCiX 0Cib Bif, HACUIBHULBKUX 3HUKHEHb; CYCIIiJIbHA Hebe3neka

HaCWJIbLHMLIBKOTO 3HMKHEHHS; 30poiiHa arpecist Pocilicekoi Qenepauii Ha Teputopii YKkpaiHy, ska CyIpoBOIKYETbCS

MacoBuMu $aKkTamMu Iernoprallii, IPUXOBYBaHHS JAaHUX PO BifICHKOBUX Ta L[UBIJIbHUX IIOJIOHEHUX, iHIINX BUTIB

HaCWJIbHULIBKOTO 3HMKHEHHS! JIIoJlell) lepeyMoBU fudepenianii KpumiHaabHOI BiAOBigaapbHOCTI 32



HaCUJIbHUIIbKE 3HUKHEHHS Y 3aKOHOMIABCTBI YKpaiHu. 3a pe3ybTaTaMU JOCiIKeHHSI CPOPMOBaHO aBTOPChKE
0ayeHHs 00’eKTa HAaCUJIbHUILIBKOTO 3HUKHEHHS, Mif IKUM CJIii pO3yMiTH I[iHHOCTI, Ha SKi [T0CArae 1ie 3JI0YMHHE
LisIHHS, Ta KU Mae BUpilllajsibHe 3HaYeHHs JJ1s1 loro npaBuibHOI KBasidikauii. ITin yac posrisay nutaHHs
POJIOBOTrO 00’€KTa HACUJIbHULIBKOTO 3HUKHEHHS 0yJI0 pO3MEKOBAaHO TE€OPETHYHI KOHCTPYKIii CKi1aziiB
HaCUJIbHULILKOTO 3HUKHEHHS SK 3araJlbHOKpUMiHAJILHOTO 37104MHY (CT. 1461 KK Ykpainu) Ta 37104MHy IpOTH
JIIO[ICTBA, KW BUPI3HAETHCS BiINIOBIIHUMU KOHTEKCTyaJIbHUMU €JIeMeHTamMu. Ha mifcTaBi TiiyMadyeHHs TOHATb
«BOJISI», «<4€CTb», «TiAHICTb», BCTAHOBJIEHO, 1110 HACUJIbHNUIIbKE 3HUKHEHHS 6€3M10CepeHbO Ta OO0B'SI3KOBO I0CATAE
JIIOVHU. 37109UH HaCUJIbHULBKOTO 3HUKHEHHS € TIOCSITaHHSIM 0€3IpeIMeTHHM, a ITOTEpPIIiJIMM Bif Takoro
3JI0YMHHOTO [iSIHHS € JII0AMHA. 3a pe3yibTaTaMU aHajli3y 03HaK 00’€KTUBHOI CTOPOHU KPUMiHAJIBHOIO
[IPaBONOPYLIEHHS, NepenodadeHoro cT. 1461 KK Ykpainu, Bianocs BCTaHOBUTY, 10 HACUJIbHUIIbKE 3HUKHEHHS (4. 1
cT. 1461 KK YkpaiHu) 3a KOHCTPYKILi€I0 € YCKIaAHEHUM KPUMiHAJIbHUM [IPABONOPYIIEHHSIM i3 IBOMa 000B'I3KOBUMU
LisSTHHSMHU, Nleplue 3 KuX — Gopmu 11036aBJIeHHS BOJI JIIOJUHU — CIIPUYMHSE OTHOMMEHHUI HACINIOK, Y Pasi SIKIIO
11030aBJIEHHI BOJIi Bij0yBa€ThCsl HE3aKOHHO, HATOMICTh BUMHEHHSI IPYyroro 060B’sI3KOBOIO AisIHHS — «BiIMOBHU a60
MIPUXOBYBaHHS» - CIPUYMHSIOTh HACITOK Y BUIi 3a/IMIIE€HHS JIOAUHU 0€3 3aXUCTY 3aKOHY, OJJHaK TaKUi HACiIOK
HE € «CaMOCTiIHMM», 32 BifICYTHOCTI BiiNIOBiNHOi BKa3iBKU y 4. 1 cT. 1461 KK Ykpainu. 3 orssany Ha Taki MipKyBaHHS,
0yJI0 BUBHAYEHO, 110 HACUJIbPHULIbKE 3HUKHEHHS € 3JI0UMHOM 3 (pOpMasIbHO-MaTepiaJlbHUM CKJIAJIOM, SIKUI
BBOKATHMMETbCS 3aKiHYEHMM 3 MOMEHTY BUMHEHHSI IPYroro 3 000B'$I3KOBUX [isiHb. [Ipy LIbOMy 0yJ10 LOBEAEHO, 1O
HOopMa 4. 2 cT. 1461 KK Ykpainu 110 BifHOImEHHIO 10 YacTMHU 1 CTaHOBUTH CO60I0 KPUMiHATBHO-TIPABOBY HOPMY Sui
generis, TOOTO TaKy, 110 Nependavae BiANoOBinanbHICTb 3a 3AiiCHEHHS QYHKLIN NindypioBaya Ta IOCOOHUKA
HAaCWJIbHULIBKOTO 3HMKHEHH:. 37104KH, nnepeabdadyeHul 4. 2 ct. 1461 KK Ykpainy, € 3akiHU€eHUM 3 MOMEHTY BUMHEHHS
BiAnoBigHOTro nisHHS. OKpiM 11bOT0, 6yJI0 BUBHAYEHO OKPEMI 3aKOHOZABLi X1OH, 10 CTOCYIOTHCS 00'€KTUBHOI
CTOPOHU CKJIANy IisiHb, NependadeHnx Hopmolto cT. 1461 KK Ykpainu, Ta 3a1iporioHOBaHO LIISXY iX BUPIIIEHHS.
[lTozo cyO’eKTUBHUX O3HAK CKJIaNly KpUMIHAJIIBHOTO NPaBOIIOPYIIEeHHs, tependadeHoro cT. 1461 KK Ykpainuy,
BCTAHOBJIEHO, IO CY0’€KT 3JI04MHY, TepeoadyeHoro y cT. 1461, e cnenianpHuM. Cy6’eKTMBHA CTOPOHA HisiHb, SIKi
BUKJIaZieHi y cT. 1461 KK Vkpainu, nepenbavae siuiie BUHY y (POpPMi IIPSIMOTO YMUCITY SIK OOOBSI3KOBY O3HaKy.
BcraHoBJI€HO OKpeMi 3aKOHO/aBYi XMOU B YaCTHHI (POPMYJIIOBaHHS CyO'€KTUBHUX O3HAK HACUJIbBHULIBKOTO
3HUKHEHHS Ta cPOPMOBAHO 6aueHHs 00 LUISIXIB iX yCyHEHHS. B yacTuHI KpuMiHaibHO-IpaBOBOi KBaiikariii
HaCUJIbHULILKOTO 3HUKHEHHS CHOPMYyIbOBAaHO ITpaBuiIa KBasidikallii 11 NeBHUX BUNAJKIB. JOCiKeHHs] TUTaHHS
KapaHOCTi HACHJIPHULIPKOTO 3HUKHEHHS 3aCBiUNIIO HEOOXiAHICTh Mepersiy iCHyI040i KOHLeNIii KapaHOCTi

HaCWJIbHULIBKOTO 3HMKHEHHS Ta 3allPOIIOHOBAHO BiJ[IOBiHI cI1oCco6U ii yJOCKOHAIEHHS.

2. The analysis of the state of theoretical research on criminal liability for enforced disappearance has shown that
scholars have extensively studied enforced disappearance from various theoretical-legal perspectives: criminal
procedural, forensic, international legal, criminological, and specifically criminal-legal. However, there are still
questions that remain contentious, under-researched or completely outside of scientific analysis. During the
research, historical (progressive development in the sources of Ukrainian law regarding the understanding of the
value of human will /freedom) and social (formation at the international level of a legal mechanism for the
protection of human rights and freedoms; Ukraine's accession to the International Convention for the Protection
of All Persons from Enforced Disappearance; the societal danger of enforced disappearance; the armed aggression
of the Russian Federation on the territory of Ukraine, accompanied by mass deportations, concealment of
information about military and civilian captives, and other forms of enforced disappearance of people)
preconditions for the differentiation of criminal liability for enforced disappearance in Ukrainian legislation were
identified. Based on the research results, an author's vision of the object of enforced disappearance was formed,
which should be understood as the values affected by this criminal act and which are crucial for its correct
qualification. When considering the issue of the generic object of enforced disappearance, theoretical
constructions of the elements of enforced disappearance as a crime under general criminal law (Article 1461 of the
Criminal Code of Ukraine) and a crime against humanity were differentiated, distinguished by certain contextual
elements. Based on the interpretation of the concepts of «will», «<honor», «dignity», it has been established that



enforced disappearance directly and necessarily encroaches upon the liberty of a person in terms of their physical
liberty (in cases of illegal deprivation of liberty) and on the dignity of a human. The crime of enforced
disappearance is an intangible encroachment, and the victims of such criminal acts are humans. As a result of the
analysis of the features of the objective side of the criminal offense provided for in Article 1461 of the Criminal Code
of Ukraine, it was found that enforced disappearance (Part 1 of Article 1461 of the Criminal Code of Ukraine) by
construction is a complex criminal offense with two obligatory actions, the first of which - the form of deprivation
of liberty of a person - causes a corresponding consequence if the deprivation of liberty is carried out illegally,
while the commission of the second obligatory action - «refusal or concealment» - causes a consequence in the
form of leaving a person without legal protection. However, calling such a consequence «independent» is not
appropriate in the absence of a specific indication in Part 1 of Article 1461 of the Criminal Code of Ukraine. Based
on these considerations, it was determined that enforced disappearance is a crime with a formal-material
composition, which is considered completed from the moment of commission of the second of the obligatory
actions. Moreover, it was proven that the norm of Part 2 of Article 1461 of the Criminal Code of Ukraine in relation
to Part 1 constitutes a criminal-legal norm sui generis, that is, one that provides for liability for the performance of
functions as an instigator and accomplice of enforced disappearance. The offense provided for in Part 2 of Article
1461 of the Criminal Code of Ukraine is completed from the moment of commission of the relevant action.
Additionally, certain errors of the legislator regarding the objective side of the composition of actions provided for
by the norm of Article 1461 of the Criminal Code of Ukraine were identified and ways to address them were
proposed. Regarding the subjective elements of the criminal offense under Article 1461 of the Criminal Code of
Ukraine, it has been established that the subject of the crime envisaged in Article 1461 is specific. The subjective
aspect of the actions set out in Article 1461 of the Criminal Code of Ukraine envisages only guilt in the form of
direct intent as a mandatory feature. Certain legislative errors in formulating the subjective elements of enforced
disappearance have been identified, and a vision for addressing them has been formulated. In terms of the
criminal-legal qualification of enforced disappearance, rules for qualification have been formulated for the specific
cases. The study of the punishment for enforced disappearance has shown the need to review the existing concept
of punishment for enforced disappearance and proposed appropriate ways to improve it.
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