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1. Heo6xipHiCTh HAyKOBO-IIPAaBOBOT'O JOCJIiIKEHHSI HOPMOTBOPYO] HisIZIBHOCTI CaMOpPeryliBHUX OpraHisauiil y cgepi
Mi’KHapPOJIHOTO KOMEPLiHHOT0 ap6iTpaxKy 3yMOBJIeHa CaMOI0 ITPUPOIOIO Liei cepu sIK 0COOIMBOTO BULY
aBTOHOMHOTO IIpaBomopsaKy (ordre juridique arbitral). Lleit npaBonopsiok GOpMyeTbCs NPOKOIO MpeLieIeHTHOO
IIPaKTHKOIO (case law), sika [OCTiNIHO y3arajbHIOEThCS Ta aKTUBHO OCMUCJIIOETLCS HA PiBHI camoperyJsiiBHUX
HeypsA0oBUX (non-government) opraHisaniil NignprueMIiB, IPAaKTUKYIOUYMUX Ta aKaJleMiYHUX I0PUCTIB. Tak, ynepie
IIPUHIMIIOBO IIEPETJISTHYTO 3MiCT MOHSATTS «apOiTpaskHa IOPUCIUKLIS» i MTiAIaHO KOHCTPYKTUBHIN KPUTHULL
JOLiJIbHICTh 1Or0 BUKOPUCTAHHS /1151 XapaKTePUCTUKY MTPaBOBOi Npupoau apo6itpaxy. Ha 1iiii ocHoBI
3aIPONIOHOBAHO PO3IJISINATH PETYJIIOBAHHS Ta CAMOPETYJIIOBAHHS B MEXKAX «apOiTPaKHOrO MIPaBONoOpsAKy» (ordre
juridique arbitral), KOHIeNITyasIbHO OGI'PYHTOBAHOTO IIpeCTaBHUKAMU (PPaAHITy3bKOI IIKOIN MiKHAPOIHOTO

ap6iTpaxy. Y 3B'S13Ky 3 LIUM, HEJIOPEYHUMH BU3HAHI TAaKOX CIIPOOY BUKOPUCTAHHSI IIOHSTTS «apOiTpaskHa



IOPMCIVKLIST» KOHKYPYIOUAM MO0 Nep>KaBHOI IOPUCIMKLIiL. ¥V BITYM3HSHIN TOKTPUHI ap6iTpaxy BHepIle
3aMPONOHOBAHO BUKOPMCTOBYBATH HU3KY PaHille He ONepallioHali30BaHUX iIHO3€MHUX TEPMIHiB i TOHATh, TAKUX SIK:
«apbiTpaxHuil npasomnopsnok» (Arbitral Legal Order), «apb6iTpakHe npeneieHTHe paBo» (Arbitral Case Law),
«IOpUANYHICTB ap6iTpaxy» (Juridicity of Arbitration), «MeTon perysitoBaHHSI HA OCHOBI TPQHCHAI[iOHAJIbHUX ITPABUI»
(Transnational Rules Method), «kBasizakoHogasue ¢popmysaoBaHHS npaBu» (the quasi-legislative formulation of
rules), 3a OTIOMOTOIO SIKUX Yy JUCepTalii BAasOCs OTPMMATH iCTOTHE IIPUPOILEHHS HOBOTO 3HaHHS NP0 NIPUPOJLY Ta
CYTHICTbh HOPMOTBOPYOCTi CaMOPETYJIiBHUX OpraHizauiil y cdepi apbiTpaxy 3 HETpPaAULiMHUX [JIs1 BITUU3HSHOTO
[IPaBO3HABCTBA METOLOJIOTYHNX no3uLiid. CHopmyaboBaHO crienndiky camOpery/IiBHUX OpraHisauii y cdepi
ap6iTpaxy, sIKa BUSBIISIETHCS Y TOMY, IO CAMOPETYJIIBHUMU OPraHizallisiMu € He cami apOiTpakHi TpubyHany 4u
ap6iTpaxHi iHcTUTYyLii (ycTaHOBM), a HalfyacTille — opradisallii, Ipy SIKUX Taki apOiTpakHi iIHCTUTYLIi (YCTaHOBK)
YTBOPIOIOThCS. [Ipy IbOMY y pO6OTi OGIPYHTOBAHO, IO 3aJI€XHO Bijf LijIeil CaMOpPeryJiBHOI HOPMOTBOPYOCTi TaKMX
Opraisauii Cjif, pO3MeKOBYBaTU MTOHATTS HOPMATUBHOTO CAMOPETYJIIOBAHHS, PE3YJIbTATU AKOTO IEPEBAXKHO
BTi/IIOIOTHCSI HA PiBHI ap6iTpaXkHOTO MIPOBAIPKEHHS, Ta IHCTUTYLIITHOTO CaMOPETYJIIOBAHHS, SIKe [1epPEBaXKHO
aKTyaJsi3yeTbCs MifJl 4ac 3[iMCHEHHS IIPOLENYp KEPYBAHHS «MaTEPHUHCHKOIO» OpPraHisali€io «104ipHbOI0»
ap6iTpaXkHOIO iHCTUTYIL€I0 (YCTaHOBOIO). BomHOYAC y BUMALIKY, KOJIM apOiTpakHa yCTAHOBA € OKPEMOIO IOPUANYHOIO
oco6o10 (Hanpukian, SIAC, HKIAC, LCIA), ¢pyHKLil iHCTUTYLIHOTO caMOperyl0BaHHSI BUKOHYIOTh KepiBHi opranu
TaKoi ap6iTpaXkHOi yCTaHOBH (SIK ITPaBUJIO KOJIETia/bHi). YIleplile 3alIpOIIOHOBaHO Kaacuikallio akTiB M'SIKOro IIpaBa
(soft law), cTBOpeHUX caMOpeTyJIiBHUMU OpraHisauismu y cdepi ap6iTpaxky, 3a1exKHO Bif IXHbOI 000B'SI3KOBOCTI
(kBasitopuAUYHOI CUIM). 30KpEMa, IO TaKUX aKTiB BifHeceHO: (1) geKIapaTUBHi aKTA IPUBEPHEHHS YBaru 10
aKTyaJIbHUX Npo6JieM ap6iTpakHoi Teopii Ta MPaKkTUKY; (2) iHTeprnpeTaliiiHi aktu y cdepi apoiTpaxy; (3)
pPeKoMeHalilHi akTy y GopMi: (a) 3arajibHUX OLiHOK (OIJISIZIiB) CTAHy apOiTPa’KHOI NPAKTUKH, a TaKoX (b) nmo3uuii Ta
peKoMeHmallii 3 OKpeMUx NUTaHb ap6iTPaKHOI IIPAKTUKY, (4) JI0KaJIbHi aKTH 06MeXeHOi 060B'SI3KOBOCTI, IO SIKUX
BiZJHECEHO MOPAJIbHIO-E€TUYHI KOJIEeKCU Pi3HUX KaTeropiit ocié B apbiTpaxki, a TaKOXX OKPEMi CTaHJIApTU MOBEHiHKA
YYaCHUKIB ap6iTpaxy; (5) HopmonpoekTHi akty hard law Ha ocHOBI pakTuKY peasnizatiii HopM soft law. Lle mae
3HAYHO CIIPUATU KOHKPETU3aLlil pe3ybTaTiB HOPMOTBOPYOCTI CaMOPETyJIiBHUAX OpraHi3alii 3 oIy Ha iXHIO
€KCIUTyaTUBHICTb. SIK HaC/iTOK iCTajo 0Jabioro po3BUTKy: (1) miaxony 0o BUBYEHHS [1epefoBOro AOCBiLy
HOPMOTBOPYOI [isIBHOCTI MDKHapOHUX Ta iIHO3EMHUX HEYPSIOBUX OpraHiszalliil sk e(peKTUBHUI METO],
CaMOperyJIoBaHHs B apbiTpaxi; (2) y3arajibHEHHS JOCBily HOPMOTBOPYOCTi CaMOpPEryJiBHUX OpraHisaujiil y HA3Lj
MaJIOLOCIIIKEHUX B YKpaiHi cdep; (3) JOKTpUHAJIbHI MigX0AU 10 aHali3y iIHCTUTYLIMHOI CTPYKTYPH Ta LisI/IbHOCTI
MI’)KHapOJIHUX Ta iIHO3€MHUX CAMOPEryJIiBHUX OpraHisaliiii, o JO3BOJINIIO BCTAHOBUTH, 10 TaKi Opraxisarlii MarThb
He JIMIlle BXJIMBUI NOCBIJ IIEpersany BJaCHUX iIHCTPYMEHTIB aKkTiB M'SIKOTO IIpaBa, aje i BifoBiAHI iHCTUTYLilHI i
[IPaBOBi ME€XaHi3MU 17151 IEPIOMYHOTO 3MiICHEHHS TaKOTO Nepersiay Ta iHCTPYMEHTHU 360py JaHUX PO MOro
e(eKTUBHICTS, 10 3a6e31e4Yye THY4KICTh Ta ONIePAaTHUBHICTb CAMOPETYJIIOBAHHS, FI0TO BilMOBIIHICTh MOTPEO6AM
ap6iTpakHOi IPaKTUKY Ta HOBITHIM BUKJIMKaM; (4) IOLIyK Hal6inbm eeKTUBHUX POPM i METOMiB HOPMOTBOPYOi
Lisi7IbHOCTI CaMOperyJsiBHUX opraHisaliil B KOHTEKCTi BIIOCKOHAJIEHHS apOiTPpaKHOTO [IPAaBONOPAKy YKpaiHu uyepes
IXHIO y4aCTb Y TPOMaJCbKUX OGrOBOPEHHSIX IIPOEKTIB 3aKOHIB UM iHINMX HOPMAaTHUBHO- ITPAaBOBUX aKTiB Ta'y
dhopmyBaHHi Cy0BOI IPaKTUKHY.

2. The need for a scientific and legal research of the rulemaking activities of self-regulatory organizations in the
field of international commercial arbitration is driven by the very nature of this domain as a distinct form of
autonomous legal order (ordre juridique arbitral). This legal order is formed by extensive case law, which is
continuously systematized and actively analyzed at the level of self-regulatory non-government organizations of
entrepreneurs, practicing lawyers, and academics. For the first time, the content of the term “arbitration
jurisdiction” has been fundamentally reconsidered and its suitability for describing the legal nature of arbitration
has been critically assessed. Based on this, it is proposed to examine regulation and self-regulation within the
framework of the “arbitral legal order” (ordre juridique arbitral), a concept substantiated by representatives of the
French school of international arbitration. Thus, attempts to use the term “arbitration jurisdiction” as a competitor
to state jurisdiction are deemed inappropriate. Within the national doctrine of arbitration, several previously
unoperationalized foreign terms and concepts have been introduced for the first time, including: “Arbitral Legal



Order”, “Arbitral Case Law”, “Juridicity of Arbitration”, “Transnational Rules Method”, and “the quasi-legislative
formulation of rules”. The introduction of these concepts has significantly expanded new knowledge about the
nature and essence of the rulemaking activities of self-regulatory organizations in arbitration from methodological
positions that are unconventional for Ukrainian legal scholarship. A pioneering approach has been proposed to
define the key specificity of self-regulatory organizations in the field of arbitration, emphasizing that self-
regulatory organizations are not the arbitral tribunals or arbitration institutions themselves, but rather the
organizations within which such arbitration institutions are established. Given the civil law focus of this research,
self-regulatory rulemaking should be distinguished from institutional self-regulation, which has a predominantly
administrative-legal nature, with primary attention devoted to normative self-regulation. For the first time, a
classification of soft law acts created by self-regulatory organizations in the field of arbitration has been proposed
based on their level of binding effect (quasi-legal force). These acts include: (1) declarative acts drawing attention
to pressing issues in arbitration theory and practice; (2) interpretative acts in the field of arbitration; (3)
recommendatory acts in the form of: (a) general assessments (reviews) of the state of arbitration practice, as well
as (b) positions and recommendations on specific issues of arbitration practice; (4) local acts with limited binding
effect, including moral and ethical codes for different categories of actors in arbitration, as well as specific
standards of conduct for participants in arbitration; (5) hard law draft acts based on the implementation of soft law
rules. This classification is expected to significantly refine the outcomes of rulemaking activities by self-regulatory
organizations, considering their practical applicability. As a result, several areas have been further developed: (1)
approaches to studying the best practices of leading international and foreign self-regulatory organizations’
rulemaking practices as an effective method of self-regulation in arbitration; (2) generalization of self-regulatory
organizations’ rulemaking experience in a range of areas that have been underexplored in Ukraine; (3) doctrinal
approaches to analyzing the institutional structure and activities of international and foreign self-regulatory
organizations, which made it possible to establish that such organizations not only possess valuable experience in
reviewing their own soft law instruments but also have institutional and legal mechanisms for conducting such
reviews periodically, along with tools for collecting data on their effectiveness—thus ensuring flexibility and
responsiveness of self-regulation to the needs of arbitration practice and emerging challenges; (4) identifying the
most effective forms and methods of rulemaking activities for self-regulatory organizations, in the context of
improving Ukraine’s arbitral legal order through participation in public discussions of draft laws and regulatory
acts, as well as in shaping judicial practice.
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