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Pedepar:

1. HeobxigHicTh HAYKOBO-TIPABOBOTO AOCIiIKEHHSI HOPMOTBOPYOI Iisi/IbHOCTI CaMOPETyJIiBHUX OpraHisaniil y cdepi
MIXKHapOJIHOTO KOMEpPLiHOro ap6iTpaxky 3yMOBJIeHa CaMOI0 IPUPOOIO Liiei cepu sk 0CO6IMBOTO BULY
aBTOHOMHOTO NIpaBomnopsiaKy (ordre juridique arbitral). Lleit npaBonopsi0K (OpMY€ETHCS INPOKOIO MPELeIEHTHOO
IIPaKTHUKOIO (case law), sika MOCTINHO y3araJbHIOETHCS Ta aKTUBHO OCMUCIIIOETHCS HA PiBHI camoperysiBHUX
HeypsoBUX (non-government) opraHisaniil mifnpruemMiiB, IPakKTUKYOYNX Ta aKaJleMiyHUX I0PUCTIB. Tak, ynepiue
IIPUHLUIIOBO NEPETJISTHYTO 3MiCT MOHSITTS «apOiTpaskHa IOPUCIUKLISI» i MiJaHO KOHCTPYKTUBHIN KPUTHULL

IOLi/NBbHICTh IOTO BUKOPUCTAHHS 1J1S1 XapaKTEPUCTUKY MTPAaBOBOi Mpupoau apoiTpaxy. Ha 1t ocHOBI



3aIPONIOHOBAHO PO3IJISINATH PETYJIIOBAHHS Ta CAMOPETYJIIOBAHHS B MEXKAX «apOiTPaKHOrO MPaBONOPAKy» (ordre
juridique arbitral), KoHIeNITyasIbHO OGI'PYHTOBAHOTO IIpeCTaBHUKaMU (PPaHILy3bKOi IIKOIU MiKHAPOJHOIO
ap6iTpaxy. Y 3B'S13Ky 3 LIUM, HEJIOPEYHMMH BU3HAHI TaKOX CIIPOOU BUKOPUCTAHHSI IIOHSTTS «apbiTpaskHa
IOPMCIVKLIST» KOHKYPYIOUMM MO0 IepKaBHOI IOPUCIUKLIL. ¥V BITYM3HSHIN TOKTPUHI ap6iTpaxy BHepIle
3aIIPOIIOHOBAHO BUKOPMCTOBYBATY HM3KY paHille He OIepaliioHaNi30BaHUX iIHO3€MHUX TEPMIHIB i TOHATH, TAKUX SK:
«apbiTpaxxHuil npasomnopsanok» (Arbitral Legal Order), «apb6iTpaxkHe npelefieHTHe 1paBo» (Arbitral Case Law),
«IOpUIWYHICTb apbiTpaxy» (Juridicity of Arbitration), «<MeTo[, peryJitoBaHHS Ha OCHOBi TPaHCHALiOHAJIbHUX ITPaBUI»
(Transnational Rules Method), «kBazizakoHozaBue popmymoBaHHS paBui» (the quasi-legislative formulation of
rules), 3a OTIOMOTOI0 SIKUX Yy JUCepTalii BAAJIOCs OTPUMATH iCTOTHE IPUPOILEHHS HOBOTO 3HaHHS IIPO NIPUPOJLY Ta
CYTHICTh HOPMOTBOPYOCTi CaMOPETyJliBHUX OpraHizauiil y cdepi apbiTpaxy 3 HETpafiuLiMHUX [J1s1 BiITUU3HSIHOTO
[IPaBO3HABCTBA METOLOJIOTYHNX no3uLiid. CHopmyboBaHO crienndiky camOperyJIiBHUX OpraHisauiil y cdepi
apOiTpaxy, sIKa BUSIBJISIETbCS Y TOMY, 1I0 CAMOPETYJIiBHIMU OPTraHi3alliiMU € He cami ap6iTpakHi TpUOyHaIu un
ap6iTpaxHi iHcTuTyLil (ycTaHOBM), a HalfyacTille — opradisallii, Ipy SIKUX Taki apOiTpakHi iIHCTUTYLi (YCTaHOBM)
YTBOPIOIOThCA. [Ipy IbOMY y pO60Ti OGIPYHTOBAHO, 110 3aJI€XHO Bij LijIeil CaMOperyJiBHOI HOPMOTBOPYOCTi TaKUX
Oprasizatiil CJIifi pO3Me>KOBYBaTH MOHSITTSI HOPMATUBHOTO CAMOPETYJIIOBAHHS, PE3YJIBTATHU SIKOTO IIEPEBAKHO
BTi/IIOIOTHCS HA PiBHI ap6iTpaXkHOTO MTPOBAIPKEHHS, Ta IHCTUTYLITHOTO CaMOPETYJIIOBAHHS, SIKe [1IePEBaXKHO
aKTyaJsi3yeThbCs MiJl 4ac 3[iMCHEHHS IIPOLENyp KEPYBAaHHS «MaTEPHUHCHKOIO» OpPraHi3ali€elo «104ipHbOI0»
ap6iTpaXkHOO iHCTUTYLi€l0 (YCTaHOBOO). BoHOYAC y BUNALIKy, KOJIU apOiTpaXkHa yCTAaHOBA € OKPEMOIO IOPUANYHOIO
ocob6oto (Hanpukinag, SIAC, HKIAC, LCIA), pyHKii iHCTUTYLIITHOrO caMOPEry/lI0BaHHS BUKOHYIOTb KE€PiBHI OpraHu
TaKoi ap6iTpakHOi yCTaHOBH (SIK ITPaBUJIO KOJleTiasbHi). YIleplile 3alIpOolIOHOBaHO Kiaacu@ikaliito akTiB M'SIKOro IIpaBa
(soft law), cTBOpeHMX caMOperyliBHUMU OprasisanisiMu y cdepi apoiTpaxy, 3aj1e’KHO Bif] iXHbOi 0O00B'I3KOBOCTI
(xkBasitopuaM4HOI cuM). 30KpPEMa, 10 TAKUX AKTIB BigHECEHO: (1) meKIapaTUBHi aKTU IPYBEPHEHHS YBaru 10
aKTyaJIbHUX Ipo6JieM ap6iTpakHoi Teopii Ta MpaKkTUKY; (2) inTeprnpeTauiiiHi aktu y cdepi apoiTpaxy; (3)
peKoMeHaliiHi akty y GopMi: (a) 3arajibHUX OLiHOK (OIJISIZIiB) CTAHYy apOiTPaskHOI NPAaKTUKH, a TakoX (b) nmoauuii Ta
peKoMeHallii 3 OKpeEMUX MUTaHb apOITPAKHOI TPAKTUKY; (4) JTOKaJIbHI aKTU 00MeKeHOi 000B’I3KOBOCTI, 10 SIKUX
BiZIHECEHO MOPaJIbHIO-€THYHI KOJIEKCU Pi3HUX KaTeropiit ocié B ap6iTpaxi, a TakoK OKpeMi CTaHIAPTU MOBEAiHKA
Y4YaCHUKIB ap6iTpaxy; (5) HopmonpoekTHi akTy hard law Ha ocHOBI pakTuKY peanizaLii HopM soft law. Lle mae
3HAYHO CIIPUATU KOHKpETU3aLii pe3ysbTaTiB HOpPMOTBOPYOCTI CaMOPETYJIiBHUAX OpraHi3aliil 3 oIy Ha iXHIO
€KCIUIyaTUBHICTb. SIK HaCJIiJOK AiCTajo OJAbIIOro PO3BUTKY: (1) MiAX0nM 00 BUBYEHHS [1EPELOBOro AOCBiLY
HOPMOTBOPYOI AisIBHOCTI MDKHapOOHUX Ta iIHO3EMHUX HEYPSIOBUX OpraHizaniil sk e(peKTUBHUN METOT,
CaMOperyJoBaHHs B apbiTpaxi; (2) y3arajibHeHHs JOCBily HOpPMOTBOPYOCTi CaMOperyJiBHUX OpraHisaujiil y Hu3Lj
MaJIOfOCIIiIKEHUX B YKpaiHi cdep; (3) LOKTpUHAJIbHI MigX04U 0 aHali3y iIHCTUTYLIMHOI CTPYKTYPH Ta Iisi/IbHOCTI
MDKHApOJHMX Ta iHO3€EMHUX CAMOPETYJIiIBHUX OPraHi3alii, o JO3BOJINJIO BCTAHOBUTH, 1O TaKi OpraHisauii MaloTb
He JIMIle BaXJIMBUI NOCBIT IIepersisany BJaCHUX iHCTPYMEHTIB akTiB M'SIKOTO IpaBa, aje i BinoBiAHi iHCTUTYLilHI i
IIPaBOBi MeXaHi3MU 17151 IEPIOIUYHOTO 37iICHEHHS TaKOT0 NIeperJsiAy Ta iHCTPyMEHTHU 360py JAaHUX PO HOro
e(eKTUBHICTS, 110 3a6e31euye THY4KICTh Ta ONIEPAaTUBHICTb CAMOPETYJIIOBAHHSL, FI0TO BiMOBIIHICTb MOTPE6AM
ap6iTpaXHOi IIPAKTUKY Ta HOBITHIM BUKJIMKaM; (4) OUIyK Hai6inbpm edeKTUBHUX POPM i METOMiB HOPMOTBOPYOi
Lis7IbHOCT] caMOperyJsiBHUX opraHisaliiil B KOHTEKCTi BIlOCKOHAJIEHHs apOiTpayKHOTO [IpaBONOPs Ky YKpaiHu uyepes
iXHIO y4aCTb y TPOMaJICbKAX OOTOBOPEHHSIX IPOEKTIB 3aKOHIB YM iHIIKMX HOPMATHUBHO- IIPABOBUX aKTiB Ta y
(dopMyBaHHi CyJJ0BOi IPAKTUKU.

2. The need for a scientific and legal research of the rulemaking activities of self-regulatory organizations in the
field of international commercial arbitration is driven by the very nature of this domain as a distinct form of
autonomous legal order (ordre juridique arbitral). This legal order is formed by extensive case law, which is
continuously systematized and actively analyzed at the level of self-regulatory non-government organizations of
entrepreneurs, practicing lawyers, and academics. For the first time, the content of the term “arbitration
jurisdiction” has been fundamentally reconsidered and its suitability for describing the legal nature of arbitration
has been critically assessed. Based on this, it is proposed to examine regulation and self-regulation within the
framework of the “arbitral legal order” (ordre juridique arbitral), a concept substantiated by representatives of the



French school of international arbitration. Thus, attempts to use the term “arbitration jurisdiction” as a competitor
to state jurisdiction are deemed inappropriate. Within the national doctrine of arbitration, several previously
unoperationalized foreign terms and concepts have been introduced for the first time, including: “Arbitral Legal
Order”, “Arbitral Case Law”, “Juridicity of Arbitration”, “Transnational Rules Method”, and “the quasi-legislative
formulation of rules”. The introduction of these concepts has significantly expanded new knowledge about the
nature and essence of the rulemaking activities of self-regulatory organizations in arbitration from methodological
positions that are unconventional for Ukrainian legal scholarship. A pioneering approach has been proposed to
define the key specificity of self-regulatory organizations in the field of arbitration, emphasizing that self-
regulatory organizations are not the arbitral tribunals or arbitration institutions themselves, but rather the
organizations within which such arbitration institutions are established. Given the civil law focus of this research,
self-regulatory rulemaking should be distinguished from institutional self-regulation, which has a predominantly
administrative-legal nature, with primary attention devoted to normative self-regulation. For the first time, a
classification of soft law acts created by self-regulatory organizations in the field of arbitration has been proposed
based on their level of binding effect (quasi-legal force). These acts include: (1) declarative acts drawing attention
to pressing issues in arbitration theory and practice; (2) interpretative acts in the field of arbitration; (3)
recommendatory acts in the form of: (a) general assessments (reviews) of the state of arbitration practice, as well
as (b) positions and recommendations on specific issues of arbitration practice; (4) local acts with limited binding
effect, including moral and ethical codes for different categories of actors in arbitration, as well as specific
standards of conduct for participants in arbitration; (5) hard law draft acts based on the implementation of soft law
rules. This classification is expected to significantly refine the outcomes of rulemaking activities by self-regulatory
organizations, considering their practical applicability. As a result, several areas have been further developed: (1)
approaches to studying the best practices of leading international and foreign self-regulatory organizations’
rulemaking practices as an effective method of self-regulation in arbitration; (2) generalization of self-regulatory
organizations’ rulemaking experience in a range of areas that have been underexplored in Ukraine; (3) doctrinal
approaches to analyzing the institutional structure and activities of international and foreign self-regulatory
organizations, which made it possible to establish that such organizations not only possess valuable experience in
reviewing their own soft law instruments but also have institutional and legal mechanisms for conducting such
reviews periodically, along with tools for collecting data on their effectiveness—thus ensuring flexibility and
responsiveness of self-regulation to the needs of arbitration practice and emerging challenges; (4) identifying the
most effective forms and methods of rulemaking activities for self-regulatory organizations, in the context of
improving Ukraine’s arbitral legal order through participation in public discussions of draft laws and regulatory
acts, as well as in shaping judicial practice.
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