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1. HaykoBa HOBM3Ha OJl€pKaHUX PE3YJIbTATiB MOJISITA€ FOJIOBHUM YAHOM Y TOMY, IO JUCEPTALlis € MepUM
LMBIZTICTUMHUM JOCTIiIKEHHSIM, sIKe IIPUCBsITYeHe apOiTpa)KHOMY po3cyay B YKpaiHi. Tak, ynepiie BUBHa4€HO
IOPUAVYHY CYTHICTb ITPABOBUX MEX PO3CYAY (ZACKPeLii) K IUCIIO3UTUBHUX PETYJISITOPIB IPaBO3aCTOCYBAHHS T
CcaMOperyJII0BaHHS OBEIiHKY Cy0'eKTiB ITpaBopeasisaliii, a TaKOK BUSIBJIEHO FOJIOBHE [IPU3HAYEHHS [IUX MEXK, 10
II0JISITa€ Y BCTAHOBJIEHHI Mipy aBTOHOMHOTO i PO3yMHOTr0 BoJieBusiByieHHs (lex voluntatis) Takux cy6’eKTiB, BUXOIIIU
3 I[bOTO BCTAaHOBJIEHO 3MiCT aHTOHIMIYHOTO I0/I0 PO3CY/ly TIOHATTS CBaBiJLJIA B [1PaBi K rpy6o0ro NOpymeHHs TAKUX

MeX. Y OKTPpHHI ap6iTpaKy pO3MesKOBAHO TIOHSTTS «PO3CYA» Ta «IUCKPeLis» K POJOBE i BUIOBE Ta IOOYL0BAHO



OiTiHrBiCTUYHY (aHIJIO-YKPAiHCBKY) TEPMIHOCUCTEMY MIPEIMETHOIL C(PEPU TOCIIIKEHHS], 1O CKIAy SIKOi BIeplle
BiZJHECEHO JIeTabHi TEPMiHU, BiIMiHHI Bif «p0o3Cyay», ajie Taki, 110 T03Ha4aloTh IOPUANYHI KOHCTPYKLIi peanisanii
IVICKpeLiliHMX [IOBHOBa)KEHb TPhOX THUIIIB: (2) BUOOPY OJIHOT'O i3 3aKOHOJaBY0 BCTAHOBJIEHUX BapiaHTIB [ill; (b)
y3rOJPKEHHSI Ha IOTOBipHINl OCHOBI PO3Cyly CTOPIH; (C) BiJIbBHOTO PO3CyAy Ha OCHOBI aHaJIorii IpaBa. 3alpOIIOHOBAHO
3MiCTOBHO HOBY 3arajibHy AeQiHillilo po3cyy B I1paBi K iHTeJeKTyalbHO-BOJIbOBOI (pOpMHU peasidallii IpupOIHOTO
IIpaBa Ha CBOOOIY OYMKH i BOJIi, sIKa 37iICHIOETHCS Yepe3 MOPabHO-IIPABOBY OLiHKY Ta paljioHa/lbHY KBaslidikaliiio
KOHKPETHOI I0pUANYHOI CUTYallii, 1110 Z03BOJIsIE iICTOTHO YTOYHUTH 3aCTOCOBYBaHY HOPMY IIpaBa ab60 CTBOPUTH HOBY
HOPMY Ha OCHOBI 3araJlbHUX IIPUHILMIIB [IPaBa, Cepes SKMX BU3HAYaJIbHUMU € CIIPABEeJJIUBICTh, PO3YMHICTB,
IOOpPOCOBICHICTD. YIIeplle y BiTYM3HSIHIN [1paBoBili Haylli peai3oBaHO aHIJIOMOBHUI KOHILENT arbitral discretion y
3HAYEHH] «apOiTpaKHUI PO3CY[», SKUH € 3arajIbHUM JI0 IIOHSTb «po3Cyz, apoiTpi» (arbitrators’ discretion) i
«po3cyn ctopin» (parties’ discretion), Ta no6yoBaHO BifOBinHI Ae@iHilii. ABTOpPOM OGI'PYHTOBAHO HEOOXIIHICTD
PO3MEXXyBaHHS Cy[IiBCbKOI Ta apbiTpaskHOI IycKpeliii B Ipolieci MpaBo3acTOCyBaHHS; BCTAHOBJIEHO iX pO30DKHOCTI
3a KOJIOM CY0'€KTiB, HaJliJIEHUX NUCKPELiiHUMY IOBHOB)KEHHSIMU. 311iFICHEHO aHaJli3 MOpajIbHO-TIPaBOBOi
IIPUPOJY CY[I0BOI Ta apbiTpaskHOI JUCKpeLii 3 MO3MLlill repMEHEBTUKU NIPaBa, SIKA JO3BOJIMB YCTAHOBUTH, 1110
PO3B’sI3aHHA gujieMu 1o6pa i 371a B CUTyaLisIX 3JI0BXKUBAHHS [IPABOM BUCTYIIA€ aKCiOJIOTYHUM OBIPYHTYBaHHSIM
HEOOXiHOCTI IUCKpeLiliHO] HOpPMOTBOPYOCTI, SIKa peasi3yeThCs B MeXKax I0PUAMYHOI KOHCTPYKILi aHasorii Ipasa Ta
penpe3eHTOBaHa B IPaKTULli TPUIHSTTS ap6iTpaskHOTO pillleHHs ex aequo et bono, sika 11ie He oTpuMasa
[IOIIMPEHHS, JOCTAaTHbOTO [1J14 6iJbII NOrJIMOJIEHOrO i HAYKOBOTO IOCIiI>KeHHS. BUBIEHO, 1110 HEIOPUANYHI
(MopasbHi, ICKMXOJIOTIYHI, PeJIiriliHi, MOMITUYHI TOW0) MEXi PO3CYLy 3a JOKTPUHOIO, YNHHUM 3aKOHOJABCTBOM
YKpaiHu Ta €BpOnenchKUX KpaiH pOMaHO-T€PMaHCHKOI Tpagullii IpaBa MalOTh IPYropsigHe 3HAYEHHS 1010
IOPUAVYHUX (TIO3UTUBHO-TIPABOBUX) MEX PO3CYy i MOKYTb 3aCTOCOBYBATHCS JIULIE CYOCUMIIapPHO B CUTYaLlisIX
3alIOBHEHHS [TPOTAJIMH Y 3aKOHOLABCTBI Ta [J1s1 OJIaHHS 3JI0BXKUBAHb OYKBOIO 3aKOHY 34 JOIIOMOTOIO aHAJIOTI]
[IpaBa; BOGHOYAC 32 aHIVI0O-aMEPUKAHCHKOIO KyJIbTYPHO-TIPABOBOIO TPAAMILII€IO TaKi MOPaJIbHO-TIPABOBI MEXI €
[IEPBMHHUMU Ta BU3HA4YaJIbHUMMU J1J151 KOKHOTO MPELENEHTY i PENTPE3EHTYIOTLCS SIK IIPUIIUCH 3[0POBOrO Y31y
(common sense) y4aCHUKIB IPaBOBiAHOCUH y KOHKPETHI! I0OPUIWYHIN CATYallii; BCTAHOBJIEHO, 10 CAM€ OCTaHHIN
IiAXiz, 3aKpiIeHni K IPOBIAHUN Y MIX)KHAPOZHUX KOHBEHIiSIX IPUBATHOIIPABOBOIO 3MicTy. JloBeeHO, 1o B
IIOPiBHSIHHI 3 yciMa iHIMMU IOPUCAUKLISIMY [TPABOBE PEryJIl0BaHHS apbiTpaskHUM 3aKOHOJIABCTBOM PO3CyLy
apO6iTpiB Ta cTOpiH apbiTpakHOI poLeNypy nependaydae 6iblll 3HAYHUI 00CST iXHIX IUCKPELiHAX TOBHOBAXXEHD, a
cami Meski ap6iTpakHOro po3Cyy peasni3yloThCsl Ha IIPAKTHULi IePEeBasKHO B NOTOBIPHii POpPMI SIK Y3rOKeHHS
MO3ULiM CTOPiH; 3 OMVISAY Ha Te, IO MPaBo YKPaiHM JOCUTD YaCTO BU3HAYAETHCS SIK 3aCTOCOBYBAHE MaTepiabHe
IIpaBo, SIKILIO Miclie apOiTpaKy 3HaXOAUThCSI HA TEPUTOPIi Haloi KpaiHY, OGIPYHTOBAHO, 1I0 PeaJIbHOMY
PO3LINMPEHHIO IUCKPELil B apbiTpaki Mae CIIPUSITY He 301/IbIIeHHS IMTOMOI Baru CleliajJbHUX HOPM y LluBinbHOMY
KogeKci YKpainy, a, HaBIaKy, — iCTOTHE 3MEHIIEHHS Ka3yaJbHOCTI MaTepiaibHUX HOPM Yy Ipolieci pekoauikaii
BITUM3HSIHOTO LIUBiJIbHOI'O 3aKOHOJABCTBA. byslo yIockoHaneHo kiacudikaliiio nigxonis 10 PO3yMiHHS PO3CYAY;
BHOKPEMJIEHO $K Halbisbll IOMKUPEHUH B Cy[IOBill Ta ap6iTpakHiil MpakTuULli (pikcoBaHO-BUOIPKOBUI MiAXiA, 10
nepenbayae y cyo’ekra rpaBopeasisallii ToBHOBasKeHHSI BUOOPY B IEBHOMY Tialla30Hi MOKJIMBUX Till Tiei Mmoneni
MTOBEIiHKHY, SIKa € JOLIBHOIO 3 HOTO TOYKU 30PYy. TakoX 3a3HAYEHO 1O IIPU TAKOMY PO3CY/li HE CTBOPIOETHCS HOBUM
HOPMAaTUBHU 3MiCT, a 371i/ICHIOETbCSI BUOIp 3 AeKinbKOX (ikCOBaHUX BapiaHTIB, 1110 3yMOBJIIOE€ HA3BY

IIPOIIOHOBAHOTrO MiAXOYy.

2. The scientific novelty of the obtained results primarily lies in the fact that the dissertation is the first civil law
study dedicated to arbitration proceedings in Ukraine. For the first time, the legal essence of the legal limits of
discretion is defined as the dispositive regulators of legal application and self-regulation of the behavior of subjects
of legal realization. The main purpose of these limits is identified, which lies in establishing the measure of
autonomous and reasonable expression of will (lex voluntatis) of such subjects. Based on this, the content of the
antonymous concept to discretion, namely arbitrariness in law, as a gross violation of these limits, is established. In
arbitration doctrine, "judgement” and "discretion” are differentiated as a genus and species. A bilingual (English-
Ukrainian) terminology system of the research subject area is constructed, which, for the first time, includes legal
terms distinct from "discretion” but denoting legal constructions for the implementation of discretionary powers



of three types: (a) choosing one of the legislatively established options for action; (b) agreement on contractual
discretion of the parties; (c) free discretion based on analogy of law. A substantively new and comprehensive
general definition of discretion in law is proposed as an intellectual-volitional form of implementing the natural
right to freedom of thought and will. This implementation occurs through moral-legal evaluation and rational
qualification of a specific legal situation, allowing for a significant clarification of the applied legal norm or the
creation of a new norm based on general principles of law, among which justice, reasonableness, and good faith
are pivotal. For the first time in domestic legal science, the English-language concept of arbitral discretion is
implemented. This concept is overarching to the notions of "arbitrators' discretion" and "parties' discretion."
Corresponding definitions are constructed. The author substantiates the necessity of distinguishing between
judicial and arbitral discretion in the process of legal application, identifying their differences in terms of the scope
of subjects endowed with discretionary powers. An analysis of the moral-legal nature of judicial and arbitral
discretion is conducted from the standpoint of legal hermeneutics. This analysis allows establishing that resolving
the dilemma of good and evil in situations of abuse of rights serves as an axiological justification for the necessity
of discretionary norm-setting. This is realized within the framework of the legal construction of analogical
reasoning and is represented in the practice of rendering arbitration decisions ex aequo et bono. This approach
has not yet received widespread adoption sufficient for more in-depth scientific research. It is identified that non-
legal (moral, psychological, religious, political, etc.) limits of discretion, according to doctrine and current
legislation in Ukraine and European countries of the Roman-Germanic legal tradition, have secondary importance
compared to legal (positive-legal) limits of discretion. Non-legal limits may only be applied subsidiarily in situations
where gaps in legislation need filling or to overcome abuses of the letter of the law through analogy of law.
Meanwhile, according to the Anglo-American cultural-legal tradition, these moral-legal limits are primary and
definitive for each precedent, representing prescriptions of common sense for participants in legal relations in
specific legal situations. It is established that this latter approach is enshrined as a leading one in international
conventions of private law content. It has been demonstrated that, compared to all other jurisdictions, the legal
regulation of arbitration by arbitral legislation provides a more significant scope of discretionary powers for
arbitrators and parties involved in arbitration proceedings. The limits of arbitral discretion are primarily
implemented in practice through contractual means, such as the alignment of the parties' positions. Considering
that Ukrainian law is often defined as the applicable substantive law when the place of arbitration is within the
country, it is argued that the real expansion of discretion in arbitration should be facilitated not by increasing the
relative weight of special norms in the Civil Code of Ukraine but, conversely, by substantially reducing the
casuistry of substantive norms during the re-codification of domestic civil legislation. The classification of
approaches to understanding discretion has been refined, highlighting the most prevalent fixed-selective approach
in judicial and arbitration practice. This approach grants the subject of legal realization the authority to choose
from a certain range of possible actions, selecting the behavior model that is deemed appropriate from their
perspective.
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