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1. ¥ nuceprauiiiniit po60Ti po3p0o6seHO LijliCHy KOHLEILiI0 3aCTOCYBaHHS OpraHamu cygoBoi Biaau KoHCTuTyii
YKpainu 5K aKkTa npsMoi Aii 3 ypaxyBaHHSIM eMIIipUYHOrO 4OCBiny, HabyTOro micis 3miH 1o KoHcetuTyii Ykpainu
2016 poky Ta pedopmu NpoLecyanbHOro 3akoHoaascTsa 2017 poky. Lleit JOCBil OXOIII0e MPAKTHKY 3aCTOCYBAaHHS
Koncrutynii Ykpainu sk akta npsimoi aii y cdepi npaBocys, a TAKOXK IMPAKTUKY, sIKA € HACIIIKOM ii 3acToCyBaHHS
abo BiIMOBU B TaKOMY 3aCTOCYBaHHi. Jl0CJIiIPKEHO CyTHICTb Ta POPMU 3aCTOCYBaHHS OpraHamMu CyZOBOi BlIaau
Koncrutynii Ykpainu, Ha nifcrasi 4oro BUzieHO OBi pOpMU TaKoro 3aCTOCYBaHHS: 6€3I10CEPEIHIO (SIK aKTa NPSIMO]
Iii) Ta ornocepenkosaHy. KoHueniio 3actocyBaHHs cyfamu KoHcTuTylii YKpaiHy sIK akTa NpsIMOi Aiii pO3KpPUTO
yepes CUCTEMY, 10 CKJIAZAEThCS 3 IOPUAUYHOTO MEXaHi3My (epeyMoB i IpoLeilypH), @ TAKOXK IPUANYHUX
HaCJIiAKiB 3acTOCYBaHHS abo BiIMOBU B 6e3nocepenHboMy 3acTocyBaHHi KoHctutynii Ykpainu. @yHKIioHyBaHHS
uiei cucTeMU € 0ZHOYACHO HACJIiIKOM peasisauii npuHumny npamoi gii Koncruryuii Ykpainu Ta yMOBOIO OO
3abe3nevyeHHs. 31ificCHeHO Kinacudikamiio KOHCTUTYLIN AepsKaB-4ieHiB €Bponeiicbkoro Co3y 3a1eXKHO Bin

CII0CO0y HOPMATUBHOTO 3aKPIIlJIEHHS IPUHLMITY [IPSMOI Aii B HUX, IPOBeAeHO Ki1acudikalio I0pUIUIHUX



MEXaHi3MiB 3aCTOCYBaHHS KOHCTUTYLIN CyaMu Iep>KaB-4yeHiB €Bponericbkoro Coray mif 4ac 34iiCHEHHS
IIpaBoOCyZasl. 3 ypaxyBaHHSIM JOCBiNly Iep>kaB-4JieHiB €Bponencbkoro Cowsy NOBENEHO, O IPUIAYHI
neperyMOBaMU 3aCTOCYBaHHs opraHamu cynoBoi Biaaau Koncrutyuii Ykpainu sik akta npsiMoi 1iii Heob6xifgHo
3aKpinuTy B ii TeKcTi. TakuMy IPUIUYHUMU IEPESYMOBAMU € BCTAHOBJIEHHSI CYIOM O4€BUIHOI CyIIepEYHOCTI
Koncrutyuii Ykpainu (1) npaBoBoro axTa (10ro OKpeMux 1oJoxeHb) abo (2) Bi,CyTHOCTi 3aKOHOZ,aBUOTO
perymooBaHHs. PO3KpUTO 0COGIMBOCTI MpolieypH 3acTocyBaHHs cygamu KoHcrurtyuii Ykpainu sk akTa npsmoi gii.
OO6rpyHTOBaHO OLiNIbHICTb 36€PE’KEHHS iCHYIOUOI B aAMiHICTPaTUBHOMY, LIMBiIbHOMY Ta FOCIIOAPCbKOMY
CYZIOYMHCTBI Moiesi 6e3nocepeHboro 3actocyBanHs Koncrurynii Ykpainu. BogHovac, nopsp, 3i 36epekeHHsIM ii
3arajibHUX PUC, IOPSIOK TaKOTO 3aCTOCYBaHHS MTOTPebdye BIOCKOHAJIEHHS], 30KpeMa IJIIXOM 3aKOHO/IaBYOTO
3aKkpinuieHHs: 1) cyO’'eKTiB, gKi yIIOBHOBaXKEHI iHIll{l0BAaTH IIE€PEBIPKYy Ha cynepeuHicTe KoHcTuTylii Ykpainu
[IPAaBOBOTO AKTa YU BiZICYTHOCTi 3aKOHOJIABUOT0 PETYJIIOBAaHHS; 2) KOHCTUTYLiTHO-KOH(OPMHOTO TIyMau€HHS SIK
aZbTepHATUBU 6e310CcepeHbOMY 3aCTOCYBaHHIO KoHCTUTYLil YKpainy; 3) 3a0e3ned4eHHs 03HalOMJIEHHS YYaCHUKIB
CIIpaBU 3 KJIONOTAHHSIM IIPO 6e3nocepeHe 3acTocyBaHHs KoHeTuTyii YkpaiHu. Y KpuMiHalbHOMY
IIPOLIECYaIbBHOMY Ta a[IMiHiCTPAaTMBHO-AEIIKTHOMY 3aKOHO/ABCTBI IOPUIMYHO He 3aKPillJIEHO MeXaHi3My
3aCTOCYBaHHS OpPraHamu CcyfoBoi Biany KoHcturyuii YKpainu sk akTa npsgmoi gii. 3po61eHo BUCHOBOK, 0
BiZICYyTHICTb TAKOTO M€XaHi3My € ITPOTAJINHOIO B 3aKOHOJABCTBI, a HOTr0 HasBHICTb € BUMOTro0 KOHCTUTYIIiI YKpaiHu.
Y 6inpinocTi BUNaKiB micsst 6€3nocepesHbOro 3acTocyBaHHs KoHCTUTYLII YKpaiHy cy[ IOBUHEH 3BEPHYTUCS 1O
BepxoBHoro Cyjy, IKMil Ma€ HalPaBUTKH KOHCTUTYIINHE MOJaHHs. Y 383Ky 3 BUSBIEHUMMU NIPOGIEMAMU
c(OpPMYIbOBAHO IPONO3ULii OJ0 BLOCKOHAJIEHHS 3aKOHOJIABCTBA, 30KPEMA CTOCOBHO BUMOT 110 OpMU i 3MiCTy
3BE€PHEHB, CTPOKIB X IMOJJaHHS, a TAKOX MOPAIKY po3rngany Bepxosuum CyZioM 3 OHOYAaCHUM BU3HAYEHHSIM ITiZICTaB
717151 BiZIMOBY B HATIPaBJIEHHI KOHCTUTYLIIHKX MOf1aHb. Taki MoJaHHs MaloTh crieludiyHmuil XapakTep, y 3B 93Ky 3
YMM 3aMIPONIOHOBAHO BiAMEXYBATH iX Bif] iHKX nogaHb BepxoBHoro Cyy, a TaKOX yIOCKOHAJIMTH BUMOTH [0 iX
odopmiieHHd Ta po3rasany B Koncruryniinomy Cyai YKpaiHu. SIK HaciioK BiIMOBU Cyly B 6€3[10CEPEIHbOMY
3acrocyBaHHi KoHcTutyuii YkpaiHu posryisiHyTo [1paBo Ha MOJAHHS KOHCTUTYLIMHOI cKkapru. Y po6oTi
c(popMyIbOBAHO 3aKOHOIABYi MPONO3KLi 17151 YA,OCKOHAJIEHHS BUMOT [0 O(POPMJIEHHSI KOHCTUTYLIIHOI CKapry, a
TaKO’X HaIpalbOBaHO aIrOpUTM ixX posriany Koncruryniiinum Cymom YKpainu. 3aeXXKHO Bifl pe3yJibTaTy po3risany
KOHCTUTYLIITHOTO MOJAHHS Y1 KOHCTUTYLIHHOI CKaprl 3aBEPIIAJIBHUM €TallOM PO3IJISAAy CYLOBOI CIIpaBU MOXKe
OyTu neperssig 0OCTaTOYHUX CY/IOBUX pillleHb, y SKUX 3aCTOCOBAHO abo BiMOBJIEHO B 3acTOCyBaHHI KoHcTuTyLii
VKpaiHu SK aKTa npsamoi fii. Y 38’ 43Ky 3 BUSBJIEHOI0 HeeEKTUBHICTIO TAKOTO MEPETIIAny CPOPMYIIbOBAHO
3aKOHOJIaBui IPONO3Ullii IOJ0 0ro BIOCKOHAJIEHHS B aJMiHICTPATUBHOMY, LIUBIJILHOMY Ta FOCIOLAPCHKOMY
CYOYMHCTBI, I0r0 PO3MIMPEHHS — Y KPUMiHAJILHOMY IIPOBAPKEHHI, a TAKOX 3aIlIPOBAIPKEHHS ¥ CIIPaBax Ipo

aJIMiHiCTpaTMBHI [IPaBONOPYIIEHHS.

2. This dissertation develops a comprehensive concept for the application of the Constitution of Ukraine by the
judiciary as an act of direct effect. This concept is based on the empirical experience gained following the 2016
amendments to the Constitution of Ukraine and the 2017 reform of procedural legislation. This experience
encompasses the practice of applying the Constitution of Ukraine as an act of direct effect in the sphere of justice,
as well as the practice resulting from its application or refusal to apply it. This study examines the nature and
forms of application of the Constitution of Ukraine by the judiciary, on the basis of which two forms of such
application have been identified: direct (as an act of direct effect) and indirect. The concept of the application of
the Constitution of Ukraine by the courts as an act of direct effect is explained through a system comprising a legal
mechanism (prerequisites and procedures), as well as the legal consequences of applying or refusing to apply the
Constitution of Ukraine directly. The functioning of this system is both a consequence of the implementation of
the principle of direct effect of the Constitution of Ukraine and a condition for ensuring it. The constitutions of the
European Union Member States have been classified depending on the manner in which the principle of direct
effect is enshrined in them, and the legal mechanisms for the application of constitutions by the courts of the
Member States of the European Union in the administration of justice have been classified. Considering the
experience of the European Union Member States, it has been demonstrated that the legal prerequisites for the
application of the Constitution of Ukraine as an act of direct effect by the judiciary must be enshrined in its text.



These legal prerequisites are the finding by a court of an obvious contradiction between the Constitution of
Ukraine and (1) a legal act (or its certain provisions) or (2) the absence of legislative regulation. The study examines
the specific features of the procedure of applying the Constitution of Ukraine as an act of direct effect by the
courts. It substantiates the expediency of preserving the existing model of direct application of the Constitution of
Ukraine in administrative, civil and commercial proceedings. At the same time, while retaining its general features,
the procedure for such application requires improvement, in particular through legislative establishment of: 1) the
subjects authorised to initiate a review of a legal act for contradiction with the Constitution of Ukraine or a lack of
legislative regulation; 2) constitution-conforming interpretation as an alternative to the direct application of the
Constitution of Ukraine; 3) procedural safeguards ensuring that the parties to the case are informed of any motion
for the direct application of the Constitution of Ukraine. Current criminal procedure and administrative tort
legislation do not legally enshrine a mechanism for the judicial authorities to apply the Constitution of Ukraine as
an act of direct effect. It is concluded that the absence of such a mechanism constitutes a lacuna in the legislation,
whereas its establishment is a direct requirement of the Constitution of Ukraine. In most cases, following the
direct application of the Constitution of Ukraine, a court must refer the matter to the Supreme Court, which is
required to lodge a constitutional petition. To address the identified issues, proposals for improving the legislation
have been formulated, particularly regarding the formal and substantive requirements for such requests, their
submission deadlines, and the review procedure by the Supreme Court, while also providing grounds for refusal to
forward constitutional petitions. Given the specific nature of these petitions, it is proposed to differentiate them
from other submissions of the Supreme Court, and to refine the requirements for their form and consideration by
the Constitutional Court of Ukraine. The right to file a constitutional complaint is examined as a consequence of
the refusal of the court to apply the Constitution of Ukraine directly. This paper formulates legislative proposals to
improve the requirements for the drafting of constitutional complaints and develops an algorithm for their
consideration by the Constitutional Court of Ukraine. Depending on the result of the consideration of a
constitutional petition or a constitutional complaint, the final stage of a court case may involve the review of final
court decisions in which the Constitution of Ukraine has been applied or refused to be applied as an act of direct
effect. In connection with the identified ineffectiveness of such a review, legislative proposals have been
formulated in order to improve it in administrative, civil and commercial proceedings, to broaden its application in

criminal proceedings, and to implement it in cases concerning administrative offences.
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