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I11. BimomMocTi mpo opranizariiio, e Big0OyBcsl 3aXHCT
Iudp cnenianizoBaHoi BYEHOI pagH (pa30Boi CleliaJi30BaHOi BYEHOI pazu): [l 64.086.02

IloBHe HaliMeHYBaHHSI IOPHUAHUYHOI 0COOH: HaujoHanbHuil opuarYHuii yHiBepcuTeT imeHi SIpociasa
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Kopg 3a €IPIIOY: 02071139
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IV. BizomocTi nipo nmiznpueMcTBO, yCTaHOBY, OpraHisalliio, B sIKii 0yJ10
BUKOHaHO JHUCEPTALil0

IloBHe HaiMEeHYBaHHSI IOPUAUYHOI 0COOM: Haujonanbuuii yrisepcutet «FOpuaruHa akanemis Ykpainu
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Kopg 3a €IPIIOY: 02071139

Micue3HaxoaKeHHS: 61024, Ykpaina, M.Xapkis, By/L.ITymkincbKa,77
dopma BaacHOCTI:
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V. BimomocTi npo gucepraniio
Moga guceprariii:
Koau TemaTuyHHUX PyOpHK: 10.07.61

Tema guceprauii:
1. TlporanmHu B 3aKOHOJABCTBI Ta 3aCO0U iX MOOIaHHS B IOPUANYHIN MPAKTHUILI.

2. Gaps in the law and how to overcome them in the practice of law.

Pedepar:

1. PoboTa npucBsuyeHa KOMIJIEKCHOMY 3arajlbHOTEOPETUYHOMY JOCJIIIPKEHHIO IPO0JIeMaTUKY IIPOTaJIuH y
3aKOHOJABCTBI Ta 3aCO6iB iX MOJJ0/IaHHA B IOPUINYHIN NpakTuli. HaBoANUTbCS aBTOPCbKE BUBHAYEHHS TIOHSITTS
"[IporajiMHa B 3aKOHOMABCTBI", pO3p00JIEHO I0JIOXKEHHS 100 CYKYITHOCTi 03HAK, 110 1al0Th 3MOT'Y CTaBUTU MUTAHHS
CTOCOBHO HasIBHOCTi B KOHKPETHOMY BUIIaJIKy IPOTaJIMHY, 37iICHEHO Kiacu@ikaliilo MporajuH y 3aKOHOAABCTBI.
JJOKTpMHAIBbHO apIryMEHTOBAHO, 10 Cy0'€eKTaMM 3aCTOCYBAaHHS aHAJIOTii 3aKOHY 1 aHAJIOTii MpaBa MOXYTb OyTH He
JIAlIe CyAM, ajie 1 iHli IPaBO3aCTOCOBHI OPraHy. BU3Ha4Y€HO MiCTaBy 11 YMOBHU 3aCTOCYBaHHS CyJlaMU
IIPABOIIOJIOKEHD SIK JOJJATKOBOT'O iHCTPYMEHTY [IJIs [TOZ,0JIAHHS HETIOBHOTH IIPABOBOT'O PETY/II0OBAHHS. 3'sICOBAHO
POJIb IPAKTUKY €BPOINENCHKOrO CyAYy 3 IIPaB JIIOAVHYA B MEXaHI3Mi IIOZ0JIaHHS [IPOTaJIMH Y HalliOHAJILHOMY
3aKOHOJIaBCTBI, BiZJITOBiHO 10 4Or0 3p06JIEHO BUCHOBOK, 1O NMPAaKTHKa €BPONENCHKOTO Cyly 3 IPaB JIIOJAUHU Pa3oM

i3 mosioxkeHHsIMu KoHBeHIIii Ipo 3aXUCT NpaB JIIOAMHY | OCHOBOIIOJIOXKHUX CBOOO/, Ma€ IIPSIMO 3aCTOCOBYBATUCS



HalliOHAJILHUMHU CYZAMU K [IPABOBUM IHCTPYMEHT, ITOKJIMKAHUI KOMIIEHCYBATH BiICYTHICTb "KOHKPETU3YIOYOTO
3aKOHOJIABCTBA", @ TAKOXX CIIPUSATU BUPILIEHHIO IOPUANYHUX CIIPAB 32 YMOB HASIBHOCTI IPOTJIMH Y HalliOHAJILHOMY
3aKOHOJABCTBI. Y gucepralii TakoXK AOCIIIPKEHO IUTAaHHS W00 KPUTEPIIB BUSHAYEHHS IOITyCTUMOCTI
BUKOPVCTAHHS aHAJIOTI] 3 METO0 IO[0JIaHHS MPOTaJIvH Y 3aKOHOABCTBI, PO3IJISIHYTO YMOBU 3aCTOCYBAaHHS
IHCTUTYTY aHaJIOTii B IIPaBO3aCTOCOBHIN JisSIBHOCTI, @ TAKOX BUPILIEHO IUTAHHS W00 CIiBBiJHOMIEHHS
BHYTPIIIHbOTAJy3€BOi, Mi>Krayly3eBoi aHasorii 3akoHy 11 aHasorii npaBa. Y po60Ti MiCTUTbCSI HU3KA TPAKTUYHUX
MIPOIO3ULiH i peKOMeHIalii o0 MiABULIEHHS TEXHIKO-IOPUIVNYHOI JOCKOHAJIIOCTI HODMaTUBHO-TIPABOBUX aKTIiB,
CIIPSIMOBAHMX Ha 3aM06iraHHs BUHUKHEHHIO MTePBiCHUX IIPOTajvH, a TAKOX iX CBOEYacHe YCyHEHHS

HOPMOTBOPYMMU OpraHaMu.

2. Thesis is dedicated to the complex general-purpose research of legal gaps problematic and how to overcome
them in legal practice. The research paper provides authors definition of legal gaps; regulation is developed related
to the combination of evidence that allow posing a question regarding the availability of legal gap in each specific
case; scientifically grounded classification of legal gaps have been conducted. The author has provided doctrinal
reasons that the subject to legal analogy and analogy of law application can be not only courts but also other law-
enforcement bodies. Grounds and conditions are defined on which courts can apply legal provisions as additional
instrument to define incomplete legal regulation. The role of the European Court on Human Rights practice in the
mechanism of overcoming legal gaps in national legislation is established. Base on this a conclusion has been
drawn that the European Court on Human Rights practice together with the provisions of the Convention on
Human Rights and Fundamental Freedoms should be directly applied by national courts as a legal instrument
intended to balance the absence of "detailed legislation", and also contribute to the solution of legal files with the
existing gaps in national legislation. The thesis work researches the issues related to the definition criteria of
admissibility of analogy with the purpose to overcome gaps in the legal system; condition to apply the analogy
institute in law enforcement activity is studied; the issue regarding the correlation between industry-specific,
inter-industry legal analogy and analogy of law is solved. The research paper contain a number of suggestions and
recommendations on how to increase technical legal sophistication of laws and regulations focused on the
prevention of the initial gaps origins, as well as their early elimination by the rule-making bodies.
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