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2. Party autonomy in the Hague Principles on Choice of Law in International Commercial Contracts.

Pedepar:

1. Imcepraiis npucBg4YeHa TEOPETUYHOMY Ta IPAKTUYHOMY aHasli3y yHidikallii Ha yHiBepCcaJbHOMY Ta
perioHasibHOMY piBHI ITPaBUJI, 1O PETYJIIOIOTL IPUHLKII aBTOHOMII BOJIi CTOPiH y KOMEPLIHUX JOTOBOPaX, Y Hii
IOCJIIKY€EThCSI OCTAHHIM 31 CTBOpeHUX iHCTpyMeHTiB — ["aa3bki [IpuHIMNM BU6GOpY MpaBa y Mi>KHapOLHUX
KOMEPLIHUX 10roBOpax, KU yocoO6JII0€ 3pa30K HalKpalyuX NPaKTUK, 0 CKJIAJIMCsl HA CbOTOHIIIHIN JeHb, O Y
CBOIll CYKYITHOCTI CKJIafal0Th IIPMHLIUIT aBTOHOMII BOJII CTOPIH. Y gucepTalii aHaaisyeTbCs peryatoBaHHs aBTOHOMIi
BOJIi CTOPiH B YKPaiHCBKOMY 3aKOHO/ZABCTBi 3 Mi’KHapOJHOT'O IPUBATHOTO TIPaBa, aHaJIi3yI0TbCS NOrO HEJOJIIKHY,
BHOCSTbCSI IIPONO3HULii 10ro BOOCKOHAaJIEHHS. Y poOO0Ti aHasizyeTbCsl NOTeHLiMHMI BIUB ['aa3bkux [IpuHIUIIIB
BMOOpY IIpaBa y Mi’XKHAaPOJHUX KOMEPLiHUX AOTOBOPaxX Ha HAlliOHAJILHOTO, 30KpeMa YKPaiHChbKOr0, 3aKOHOaBLIS a

TaKOX Ha yHiBepcaJbHe IIPAaBOBE PEryJIl0BaHHs NIPUHLMITY aBTOHOMII BOJIi CTOPIH.



2. The present thesis deals with analysis of the unification at universal (within the framework of the Hague
Conference on Private International Law (the “HCCH”) and regional level (the European Union (the “EU”), the
Organization of American States (the “OAS”), Asian region (the Association of Southeast Asian Nations (the
“ASEAN”)) and the Commonwealth of Independent States (the “CIS”)) of the rules that form the principle of party
autonomy in international commercial contracts, being it in form of a binding or a non-binding legal instrument.
The author does not investigate the unification of party autonomy in all spheres of private international law —
property law, family law, inheritance law, non-contractual obligations, labor law, etc., but only in contractual
obligations, namely obligations arising out of international commercial contracts. Consumer contracts and
insurance contracts are partly considered in the thesis, but only in the light of the comparative analysis of the
regulation of party autonomy for commercial contracts and for some types of contracts (in particular, consumer
and insurance contracts) where the parties are not equal and one of them needs protection that shall be granted
by specific regulation introduced by state. The author highlights the periods of unification of the rules of party
autonomy and outlines the tendencies of future unification of that rules. The first period (1950-1980) was the time
of creation of universal conventions within the framework of the HCCH,; the second stage (1980-1990) was the time
of unification by means of conflict of laws method within the framework of regional organizations — OAS, EU, and
CIS. In Asian region there were actually no unification movements. Nowadays (since 2000) soft law instruments
regulation dominates in the unification processes and particularly in the sphere of contract and commercial law.
Soft law instruments are flexible; do not need any state approval, and potentially they can serve to much more
actors that a binding instrument. In this light even the oldest world organization in the sphere of private
international law unification, the HCCH decided to “move” from conventions to a non-binding instrument in
unification of rules of party autonomy. The research focuses on the latest instrument adopted within the
framework of the HCCH, namely, the Hague Principles of Choice of Law in International Commercial Contracts
(the “Hague Principles”) of 2015 that compiles the “best practices” of a regime of party autonomy. The Hague
Principles are an instrument that summarizes, on the one hand, the current most common and applicable rules
that have been formed up to date (no need for a connection between the chosen law and the parties and/or a
contract of the parties; conflict of laws are not included generally in the volume of the chosen law; severability of
the agreement of the choice of law from the main contract; possibility to choose different laws for different parts
of the contract; the rights of the parties to choose or modify a choice of law at any time, but that choice or
modification made after the contract has been concluded shall not prejudice its formal validity or the rights of
third parties; the “overriding” nature of mandatory rules and public policy over parties’ choice of law), and, on the
other hand, new ones, namely those intended to solve traditional problems that arise when parties choose the
applicable law (absence of special requirements to the form of agreement of choice of law; the possibility to choose
non-state law by the parties, if it is permitted by law of a state court, agreement on the choice of law and battle of
forms, broadening of the scope of the chosen law, etc.). The thesis focuses on regulation of party autonomy in
Ukrainian legislation of private international law, highlights its issues, especially in the light of the Hague Principles
and in comparison with the EU regulation - Regulation (EC) No 593 /2008 of the European Parliament and of the
Council of 17 June 2008 on the law applicable to contractual obligations (Rome I). The author offers some
amendments to the laws of Ukraine to make some rules more suitable for the parties and to eliminate legal
uncertainty caused by some vague provisions of the Civil and the Commercial Code of Ukraine. The author
analyzes the potential influence of the Hague Principles on national, in particular Ukrainian, legislator, on state
courts and arbitration institutions and, especially, on international commerce actors. This thesis contains
sufficient examples from judicial practice of EU and Ukraine, as well as multiple arbitration awards that show
correlation between theory issues and their practical implications.
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