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dapmaneBTUYHUM IIPALiBHUKOM

2. Criminal liability for improper performance of professional duties by a medical or pharmaceutical professional

Pedepar:

1. lucepTariito npucBsYeHO IpobeMi KpUMiHaNbHOI BiflIOBiAAIbHOCTI 32 HEHAJIESKHE BUKOHAHHS MPodeCciitHuX
000B’sI3KiB MeIMYHMM a60 HapMalieBTUIHUM IIPALiBHUKOM. BUBYEHO CTaH OCIIiIKeHHs TpobieM KpUMiHaIbHOI
BiZJITOBiAZIbHOCTI 32 BKa3aHUM 3JI0YMH, [IPOAHAJi30BaHO I'€HE3y BITYM3HSHOIO 3aKOHOIABCTBA, a TAKOK HOPMHU
3apy06i’KHOTO 3aKOHOJIABCTBA; YCTAaHOBJIEHO O0'€KTMBHI Ta Cy0'€KTUBHI 0O3HAKM CKJIa/ly 3JI0YMHY. BU3Ha4Y€HO OCHOBHI
Kpurepii BinmexxyBaHHs CT. 140 KK Ykpainu Bif, CyMDKHUX CKJIaZiiB 3/104MHIB. PO3KPUTO 0COOIMBOCTI NOKApaHHS,
[10T0 NMpU3HAYeHHS, a TAKOX 3BiIbHEHHS Bif, BifII0BifasbHOCTI 260 Bif, PakTUYHOTrO BinOyBaHHS IIOKapaHHSI.
BHeceHo nporosutlii oA0 BLOCKOHAJIEHHS 3aKOHOABCTBA.

2. The thesis is devoted to the problem of criminal liability for improper performance of duties by a medical or
pharmaceutical professional. The research studies the emergence of an institution of responsibility of medical staff
for medical negligence. The state of study of problems related to criminal liability for the improper performance of



professional duties by a medical or pharmaceutical professional, as well as the genesis of domestic legislation on
criminal liability for “medical” crimes, is analyzed. The author provides analysis of the criminal legislation of
different countries concerning counteraction against improper performance of professional duties by a medical or
pharmaceutical professional. Legally significant objective and subjective signs of improper performance of
professional duties by a medical or pharmaceutical professional are established, which allows distinguishing this
crime from adjacent offenses. It is noted that the generic object of this crime constitutes relations that are aimed
at protecting life and health of a person. At the same time, the main direct object of the specified crime is social
relations regulating the procedure for the performance by a medical or pharmaceutical professional of his /her
professional duties towards the patient. The victim of a crime envisaged by the Art. 140 of the Criminal Code of
Ukraine, is a patient whose life and health are protected by the state. However, the identification of the concepts
“patient” and “sick person” is not feasible, since the first term should be attributed to the legal status of a person,
and the second one - to the biological status. Therefore, the author offers to replace the legal term “sick person”
with “patient” in the disposition of the indicated article. In the analysis of the objective side, it is determined that
the term “improper” is an opposition, a denial of the proper performance of professional duties by a professional,
that is, treatment, performed according to all accepted rules of medical art. It is substantiated that in the context
of Art. 140 of the Criminal Code of Ukraine it is more appropriate to use the concept of “medical care” which
includes medical services. The subject of improper performance of a medical or pharmaceutical professional’s
duties is special. The functional affiliation of the subject of this corpus delicti is a determining feature of this
element of the crime. The latter is determined by the availability of special education and the pursuit of
professional medical or pharmaceutical activities on a legal basis (labor or civil contract, etc.). The crime is
characterized by a double form of guilt, since different mental attitude of perpetrator to his own act and to the
consequences is possible. Attitude to an act in this corpus delicti can be characterized as intent and carelessness,
whereas the consequences of the attitude are always careless and can be expressed in the form of negligence and
self-confidence. In general, an inappropriate performance by a medical or pharmaceutical professional of his
duties is a careless crime. The thesis determines main criteria for delimiting the improper performance of
professional duties by a medical or pharmaceutical professional from related offenses, as well as distinction from
related phenomena, in particular from treatment of an obviously healthy person, as well as harm caused by
improper performance of professional duties by a psychologist during the provision of psychological assistance.
Peculiarities of the punishment for the improper performance of professional duties by a medical or
pharmaceutical professional and determination of punishment by court, as well as the judicial practice of applying
the provisions of criminal law on the release of medical professionals from liability or their release from the actual
serving of sentences, are disclosed. The author proposes to improve the current legislation in the field of criminal
liability for improper performance of professional duties by a medical or pharmaceutical professional.
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