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Pedepar:

1. Inceprauis npucBgYeHa KOMIIJIEKCHIiN HAyKOBO-TIPABOBill po3po0Li NpUPOAU ITpaBa Ha JOCTYII O [TPaBOCYAs, B
0COO6JIMBOCTI [TpaBa Ha [OCTYII [0 Cy[ly KacalliiiHoi iHCTaHIii B KOHCTUTYLilIHO-TIOPiBHSJIBHOMY acCIIeKTi Ta
IIPOIO3ULiSIM IOA0 BIOCKOHAJIEHHS I0PUIMYHOrO PEryyloBaHHs B Lil ApUHi. YKpaiHa IepMaHEHTHO epedyBae y
CTaHi IMMOOKUX IeMOKpPAaTUYHUX IlepeTBopeHb. PatTudikauis 16 BepecHs 2014 poky Yroau po acouiauito Mix
Ykpainoto Ta €C cTaso OfHUM i3 BifUyTHUX IIOMITOBXIB [Jg TpaHCcPopMaliiiHUX NpoLeciB. 30Kpema, TaKkoi
CKJIafIoBOi Liiei Yrony, sk pepopMyBaHHs CyHoycTpolo B Ykpaini. Cucrema cygoyCTpoio HailyacTille MififaeTbcs

BIIJIUBY Ta 3MiHaM. HpOTe He BCi HOBOBBE€IEHHA MAIOTh, HA >KaJlb, JIMIIE TTO3UTUBHUN HpaKTI/I‘{HI/If/'I e(peKT. Ha



BMKOHAHHS YMOB YTroay Mpo acoljaliio Mk YkpaiHoto Ta €C - nepmum KpokoM 6yio 3miHeHo KoHceTutyiito
YKpainy, siKka BU3Ha4nsIa NPUHIUMIIOBO HOBY CUCTEMY CYJOYCTPOIO. HACTYyITHUM KPOKOM CTaJlO BBEIEHHS Y JIIOTOMY
2020 poKy HOBUX «KacaliHUX QinbTpiB», sKi PaKTUYHO, ICTOTHO YCKIIQOHUIIM peaisalilo [paBa Ha AOCTYII 1O
[IPaBOCYJs Y PO3yMiHHI [TpaBa Ha JOCTYI 4O KACcalitHOTO OCKap>XKeHHS. PO3TJIs1], TaKOro MUTAaHHS: SIKi HACTIIIKU
BBEIICHHS «KaCaliHUX (iJbTPiB» 3a3HAJIO CYCIiNILCTBO? — MA€ FOCTPY aKTyaJIbHICTh, TOMY IO IO CBOIM CYTi TaKa
HoBeJsia B KoHcTuTyii Ykpainu Ta npouecyaibHOMY 3aKOHOAABCTBI PaKTUYHO MPU3BeEJa 10 BCTAHOBJIEHHS

I BOPiBHEBOI cucTeMU cyfoycTpoo. O6IpyHTyBaHHs BepxoBHoro Cyqy sIK Cy[y IIpaBa Ta YTBEPI KEHHS CUJIbHOI
anessIifHOI iHCTaHLil Hapasi IPU3BOIUTH 1O IEBHOTO AKUCHAIaHCY, a/IKe MIEeBHI TPOGIeMHU CyI0OBOi BJIay Ha
MepLIOMY Ta APYrOMY piBHI y O€NHAHHI 3 3aKPUTICTIO BepxoBHOro Cyny NpU3BOAUTE N0 HASIBHOCTI BEJIUKOI
KiJIbKOCTi HEOOI PYHTOBaHUX pillleHb (HEBIpHE 3aCTOCYBaHHS HOpMa MaTepiasibHOro Ta,/ab0 MpoLecyalbHOro IpaBa)
Ta [IOPYLIEHHS MPaB JIIOJWHU B LiiioMy. Uepes Te, o npobieMaTrKa JoCTyny 1o BepxosHoro Cyny, sK cyny
KacauiiiHoi iHCTaH1jii TiCHO NoB’3aHa i3 PO3yMiHHSM [IpaBa 0co6M Ha AOCTYII 10 IPABOCYLAsl, CaMe€ TOMY BUHMKJIA
HEeOOXiJIHICTh Ol eTaJbHOTO 3aHYPEHHS y Ipob6ieMaTUKy peaisalii npaBa Ha JOCTYII O [IPaBOCYLIs Y
KOHTEKCT] ITpaBa Ha KacaliliHe ocKap>eHHs. KpiM Toro, 1ocTaB TEOPETUYHUI BUKJIMK, 100 aHaJli3y CaMmoro
MEXaHi3My KacallilfHOTO OCKap KeHHS, IKUU NepeioaueHunii B IPoLeCyaJbHOMY 3aKOHOAABCTBI 3 MOIJISAY HOTo
IIPOTIOPLIHOCTI, OCKiNIbKY OYZb-sIKe 3aKOHOIaBye PeryJloBaHHs i OOMesKeHHsI [I0BUHHI IIepeclifyBaTy JeriTHMHY
MeTy Ta OyTH HeOOXiTHUMMU Ta IPONOPLiHUMY OOMEXKEHHIO I1PaBa, He 0OMEXXYI0UU MOro HACTi/IbKY 110
MOPYIIYETHCS cama CyTb IIpaBa. ToMy NpouecyabHi HOPMU HiJJISAral0Th TEOPETUYHOMY aHAI3y 3 MOIJISIAY
NOpYIIEHHs caMoi cyTi npaBa. OKpecyeHHs LUX IPOOJIEMHUX TUTaHb CTOITh Y TICHOMY B3a€MO3B'3KY 3
eEeKTHUBHICTIO 3aXUCTY Ta BiTHOBJIEHHS [TOPYIIEHUX [1paB, a TOMY € aKTyaJbHUMU Ha cy4acHoMy eTani. Haykosa
po60Ta € OfIHI€I0 3 IEPIIMX CIIPOO6 KOMIIJIEKCHOTO aHAaJIi3y 1iiei Npo6eMu, B MeXKax SIKOi: aKyMyJIbOBaHO Ta
[IPOaHaJIi30BaHO MiAX0AU [0 PO3yMiHHS IIpaBa Ha AOCTYII 10 TPaBOCYIsl B KOHCTUTYLiHHO-TIPaBOBOMY aCIIE€KTi;
cOpMOBaHO Ta TEOPETUYHO OOI'PYHTOBAHO BUCHOBKMU ILIOJI0 CYTHOCTI, CTAHOBJIEHHSI Ta PO3BUTKY I1paBa Ha JOCTYII
IO IIpaBocCyns B YKpaiHi; 3'1COBaHO Miclie Ta poJib [paBa Ha AOCTYII 1O [IPAaBOCY sl B KOHTEKCTI 3aXUCTy [1paB
JIIOJMHU; PO3KPUTO POJIb ITpaBa Ha JOCTYII A0 IPAaBOCYZAs, B TOMY YMCJIi [IPAaBO Ha JOCTYI 10 CyLy KacaliHOoi
iHCTaHLii B KOHTEKCTi 3aXMCTY IpaB i CBO6OA rpOMajisHUHA; OOIPYHTOBAHO, 110 IPAaBO Ha AOCTYII IO [IPABOCY s
HEOOXiJIHO pPO3TJIsiIaTH He TiJIbKY 3 TOYKY 30py IPUHLMITY ITPaBa, a i 3 oAy PyHIaMeHTaIbHOIO IIpaBa ocobu
Ha OCTYI 1O [IPaBOCY sl Ta OTPMMaHHS [IiiCHO IPaBOCYAHOTO PillleHHS; BU3HAYEHO, 110 IIPaBO Ha JOCTYI 10
[IPaBOCYZs € HEBi'€eMHMM eJIeMEHTOM KaTeropii IIpaB yioguHu Ta nepedyBae y 6e3rnocepesHboOMy 3B'sI13KY;
BM3HAY€HO KOHCTUTYLIHO-TIPAaBOBY MIPUPOLY MTpaBa Ha OCTYII 10 Cy[y KacaliiiHoi iHCTaHIIii; mpoaHani3oBaHO
IOCBIiJl KOHCTUTYLIMHO-TIPABOBOT'O PETYJIIOBAHHS NOCTYILY A0 KacaliiHOro ockap>keHHs B kpaiHax €C i CIIA;
BHUSBJIEHO [TPOOJIEMHI MOMEHTH B peasisallii IpaBa Ha AOCTYI 1o npaBocynns B kpaiHax €C ta CIIA; gocaigkeHo
IIPAKTUYHI WIJISIXY PO3B’s13aHHS IPo6JIeM IOCTYNy 1o mpaBocynns B kpaiHax €C ta CIIA Ta BU3BHa4€HO MOKJIMBOCTI
3aCTOCYBaHHS LUX MiAXOMiB y Hal[iOHAIbHIN TPAKTULLi; BUCBITIIEHO MDKHAPOAHI CTaHIAPTH IIpaBa HA JOCTYII 110
[IpaBOCyZIs B IIPAKTUL €BPOIENCHKOrO CyAy 3 NpaB JII0IUHY Ta BeHewniicbkoi Komicii; mpoaHasnizoBaHO
CITiBBiIHOLIEHH KOHCTUTYLIHOI CKapru Ta KacaliiHOi CKapru B KOHTEKCTI ITpaBa Ha JOCTYII IO IIPAaBOCYAIs;
3aIIPOIIOHOBAHO LISIXY BUPILIEHHS HU3KY [IPAaKTUYHUX NPO6JIeM peasidaliii mpaBa Ha JOCTYII 1O IPaBOCYIAs B
acIeKTi MOXJIMBOCTI KacallillHOro OCKap>XeHHsI; 06I PYHTOBAHO HEOOXiAHICTb yIOCKOHAIEHHS! iCHYI0UOI CUCTEMU
CyJIOYCTPOIO K Ha 3aKOHOJIABUOMY, TaK i HA KOHCTUTYLIMHOMY PiBHSIX. Y pOOOTi BUCBIT/IIOIOTHCSI OCHOBHI
npo6JieMy, NOB'S13aHi 3 peasisallielo pasa Ha JOCTYII 10 NPaBOCYAs B YKpAiHi, Ta 3aIIpONOHOBAHI WIISIXU
BJOCKOHAJIEHHSI CUCTEMH CYJIOYCTPOI0, 30KpeMa B YaCTHUHi KacaliliHoro ockapkeHHs. OcobsiuBa yBara

NIPUIINAETbCA IUTAaHHAM IOPUIUYHOI BUBHAYEHOCTI Ta PIBHOCTI B CyJOBOMY IIPOLIECI.

2. Ukraine is permanently in a state of profound transformation. The ratification of the EU-Ukraine Association
Agreement on 16 September 2014 was one of the tangible impetus for the transformation processes. In particular,
the reform of the judicial system in Ukraine is part of this Agreement. The judicial system is often subject to
influence and change. Unfortunately, not all innovations have a positive practical effect. To fulfil the terms of the
EU-Ukraine Association Agreement, the first step was to amend the Constitution of Ukraine, which defined a
fundamentally new judicial system. The next step was the introduction of new "cassation filters" in February 2020,



which in fact significantly complicated the exercise of the right to access to justice in the sense of the right to
access cassation appeal. Consideration of the following question: what are the consequences of the introduction of
«cassation filters» for society? is of particular relevance, since in essence, this novelty in the Constitution of
Ukraine and procedural legislation has actually led to the establishment of a two-tiered judicial system. The
justification of the Supreme Court as a court of law and the establishment of a strong appellate instance currently
leads to a certain imbalance, as certain problems of the judiciary at the first and second levels, combined with the
secrecy of the Supreme Court, lead to a large number of unjustified decisions (incorrect application of substantive
and/or procedural law) and violations of human rights in general. Since the issue of access to the Supreme Court
as a court of cassation is closely related to the understanding of the right to access to justice, it became necessary
to dive into the issue of the right to access to justice in the context of the right to cassation appeal in more detail.
In addition, there is a theoretical challenge to analyse the cassation appeal mechanism itself, which is provided for
in the procedural legislation in terms of its proportionality. Since any legislative regulation or restriction must
pursue a legitimate aim and be necessary and proportionate to the restriction of the right, without limiting it to
the extent that the very essence of the right is violated. Therefore, procedural rules are subject to theoretical
analysis in terms of violation of the very essence of the right. The identification of these problematic issues is
closely related to the effectiveness of protection and restoration of violated rights, and therefore is relevant at the
present stage. This research is one of the first attempts at a comprehensive analysis of this issue, within which
approaches to understanding the right to access to justice in the constitutional and legal aspect are accumulated
and analysed; conclusions on the essence, formation and development of the right to access to justice in Ukraine
are formed and theoretically substantiated; the place and role of the right to access to justice in the context of
human rights protection are clarified; the role of the right to access to justice, including the right to access to the
court of cassation in the context of protection of civil rights and freedoms is clarified; the author substantiates
that the right of access to justice should be considered not only from the perspective of the principle of law, but
also from the perspective of the fundamental right of a person to have access to justice and obtain a truly just
decision; the author determines that the right of access to justice is an integral element of the category of human
rights and is directly related to it; the author defines the constitutional and legal nature of the right of access to
court of cassation; the author outlines the experience of constitutional and legal regulation of access to cassation
appeal in the EU and the USA; analyses the problematic aspects of the right to access to justice in the EU and the
USA,; analyses the practical ways of solving the problems of access to justice in the EU and the USA and outlines
the practical possibilities of applying these approaches in national practice; outlines the international standards of
the right to access to justice in the European Court of Human Rights and the Venice Commission; analyses the
correlation between the constitutional and cassation. The article highlights the main problems related to the
implementation of the right to access to justice in Ukraine and suggests ways to improve the judicial system, in
particular, in terms of cassation appeal. Particular attention is paid to the issues of legal certainty and equality in
the judicial process. The purpose and objectives of this research paper have determined the choice of its structure.
Thus, it consists of 2 sections.
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Myzporo

Kopg 3a €IPIIOY: 02071139

Micue3Haxoa KeHHS: ByJ1. [TymkiHcebKa, 6y, 77, XapkiB, XapkiBcbkuii p-H., 61024, Vkpaina
dopma BracHOCTI: JlepxaBHa

Cdepa ynpaBriHHS: MiHicTepCTBO OCBITH | HayKK YKpaiHu

Inentudikarop ROR:

CeKTOp HayKH.: ['anyseBuit

VIII. 3aKkJIr04Hi BiZoMOCTi



BiacHe IIpizBuie Im's I1o-6aThKOBI lysina Tersaua AuipiisHa

TOJIOBH paju

BiacHe IIpizBuie Im's I1o-6aTbKOBI lysina Tersaua Aupipiisaa

TOJIOBYIOYOrO Ha 3acCimaHHi

BigmoBizansHMiA 32 NiATOTOBKY Jleii6a Jliopmuna BacusnisHa

00JIiIKOBHX JOKYMEHTIB

PeecTpartop YkpIHTEI

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiJIIOBiZaJIbHUM 3a peE:CTpaI.lilO HayKOBO'l' Opuenko TersiHa AHaTOJIiBHA

OisiILHOCTI




