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1. Inceprarlist NpUCBsY€HA KOMILJIEKCHIM HayKOBO-TIPABOBill po3p00Li MPUPOAY ITpaBa Ha JOCTYII A0 IPaBOCYIIsl, B
0CO06JIMBOCTI ITPaBa Ha JOCTYI [0 Cy[y KacaliifHoi iHCTaHLii B KOHCTUTYLiHO-TIOPiBHSJIBHOMY aCIeKTi Ta
IIPOIIO3ULiSIM IIO0 BIOCKOHAIEHHS I0OPUIMYHOTO PeryyioBaHHs B Lill JapuHi. YKpaiHa nepMaHeHTHO IepedyBae y
CTaHi IMIMOOKUX JeMOKpPAaTUYHUX NlepeTBopeHsb. PaTtudikanis 16 sepecHs 2014 poky Yronu npo acoujaliio Mix
Ykpainoto Ta €C cTano OJHMM i3 BiffuyTHUX [IOMITOBXIB 11 TpaHC(POpMaLiHUX NPOoLeciB. 30KpeMa, TaKoi
CKJIazioBOi 1iieil Yrony, sk pedopMyBaHHS CyZoycTpolo B Ykpaini. Cucrema CygoyCcTpoio HaldacTille mifgaeTbes
BILJIMBY Ta 3MiHaM. [IpoTe He BCi HOBOBBE,EHHS MalOTh, HA XaJlb, JIUIIE [I03UTUBHUI TPaKTUYHUI edekT. Ha
BMKOHAHHS YMOB YTOJIY IIPO acoljaniio Mix YkpaiHoto Ta €C — nepmum KpokoM 6ysio amiHeHo KoHcTutyuito
YKpainu, gKa BU3Ha4MJIa IPUHIUIIOBO HOBY CUCTEMY CYZOYCTPOIO. HAaCTYyITHUM KPOKOM CTaJIO BBELEHHS Y JIIOTOMY

2020 poKy HOBUX «KacaliHUX QinbTpiB», sKi PaKTUYHO, ICTOTHO YCKIIAIHUIIN peasisaliilo [paBa Ha AOCTYII 1O



[IpaBOCYAAs1 y PO3YMiHHI ITpaBa Ha JOCTYIL 4O KACALiHOIO OCKapKeHHs. PO3rJIsi TAKOro MUTAHHS: SIKi HACIIAKY
BBE[IEHHS «KacaliliHUX QisbTPiB» 3a3HAJIO CYCIiNILCTBO? — Ma€ rOCTPY aKTyaJIbHICTh, TOMY 110 IO CBOIl CYTi Taka
HoBeJsia B KoHcTuTynii Ykpainu Ta npouecyaabHOMY 3aKOHOAABCTBI (PaKTUYHO MIPU3BEJA 10 BCTAHOBJIEHHS

I BOPiBHEBOI cucTeMU cyfoycTpoo. O6IpyHTyBaHHS BepxoBHoro Cyqy sIK Cy[y IIpaBa Ta YTBEPI KEHHS CUJIbHOI
anessIifHOI iHCTaHLil Hapasi MIPU3BOIUTH 10 IIEBHOTO AKUCHAIaHCY, a/iKe MIE€BHI TPOGIeMHU CyIOBOi BJIay Ha
[IEepLIOMY Ta APYrOMY piBHIi y TO€IHAHHI 3 3aKpUTICTIO BepxoBHOro Cyny NpU3BOAUTE IO HASIBHOCTI BEJIUKOI
KiJIbKOCTi HEOOI PYHTOBaHUX pillleHb (HEBIpHE 3aCTOCYBaHHSI HOpMa MaTepialbHOrO Ta,/ab0 MpoLeCcyalbHOro IIPaBa)
Ta [OPYLIEHHS IPaB JIIOJWHY B Liiomy. Yepes Te, 10 mpobyeMaTrka 4ocTyiy A0 BepxosHoro Cyny, sIK cymy
KacariiHoi iHcTaHIii TicHO 1OB’A3aHa i3 po3yMiHHSAM ITpaBa 0COOM Ha JOCTYII 10 IIPABOCYAAs, CaMe TOMY BUHUKIIA
HEeOOXiJIHICTh 6isIblI eTaJIbHOTO 3aHYPEHHS y Ip0o6ieMaTUKy peasisalii IpaBa Ha JOCTYII O [IPAaBOCYIs Y
KOHTEKCTI [TpaBa Ha KacaljiliHe oCKap>XeHH4. KpiM Toro, IocTaB TEOPETUYHUI BUKJIMK, MIOJ0 aHAJIi3y CaMoOro
MEXaHi3My KacallilHOrO OCKap>KeHH4, SIKUI NepeoadyeHunil B PolieCyaJbHOMY 3aKOHOJABCTBI 3 IOTJISy 1OTO
IIPOIIOPLIHHOCTI, OCKiIbKY 6Yb-sIKe 3aKOHOIaBye PeryJloBaHHs Yi 0OMesKeHHsI [I0BUHHI IIepecliyBaTy JeriTUMHY
MeTy Ta OyTH HEOOXiTHUMMU Ta IPONOPLiHUMY OOMEXKEHHIO I1PaBa, HE OOMEXYI0UU MO0 HACTiIbKY 110
MOPYIIYETHCS cama CyTb IpaBa. ToMy MpouecyanbHi HOPMU HiJJISATal0Th TEOPETUYHOMY aHAi3y 3 MOTJISIAY
nopyueHHs camoi cyTi npasa. OKpecseHHs LyX Ipo6JIeMHUX IUTaHb CTOITh ¥ TICHOMY B3a€MO3B'SI3KY 3
eEeKTUBHICTIO 3aXUCTY Ta BiJHOBJIEHHS NIOPYIIEHUX [1paB, 2 TOMY € aKTyaJbHUMU Ha cy4acHoMy eTani. HaykoBa
po60Ta € OfIHI€IO 3 IEPIIMX CIIPOO6 KOMIIJIEKCHOI'O aHaJIi3y Liiei Npo6aeMu, B MeXKax SKOi: aKyMyJIbOBaHO Ta
[IPOaHaJIi30BaHO MiAX0AU IO PO3YMiHHS IpaBa Ha JOCTYII O [IPAaBOCYALsS B KOHCTUTYLITHO-TIPAaBOBOMY aCIIEKTi;
cOpMOBAHO Ta TEOPETUYHO OOI'PYHTOBAHO BUCHOBKHU LIOJI0 CYTHOCTI, CTAHOBJIEHHSI Ta PO3BUTKY I1paBa Ha JOCTYII
[0 IpaBocyns B YKpaiHi; 3'1COBaHO Miclie Ta poJib [IpaBa Ha AOCTYII 1O [IPAaBOCY sl B KOHTEKCTI 3aXUCTy [IpaB
JIIOVMHA; PO3KPUTO POJIb ITpaBa Ha JOCTYII IO IIPaBOCYZAs, B TOMY YMCJIi [IPABO Ha JOCTYII 10 CyLy KacaliHOi
iHCTaHLil B KOHTEKCTi 3aXMCTY IpaB i CBOOOM rpOMalisHUHA; OOIPYHTOBAHO, 1110 IIPABO Ha JAOCTYII JO [IPABOCYIIs
HEOOXiJIHO pO3TIJIsiJaTH He TiJIbKY 3 TOUKY 30py IPUMHLMITY IIPaBa, a i 3 oAy PyHIaMeHTaIbHOIO IIpaBa 0codu
Ha IOCTYI 1O MPaBOCYJs Ta OTPMMAaHHS [iiCHO IPaBOCYAHOTO PillleHHS; BU3HAYEHO, 110 IIPaBO Ha JOCTYII 10
IIPABOCY[Ms € HEBiZ€MHUM €JIEMEHTOM KaTeropii [1paB JIIAVHY Ta IlepebyBae y 6e3110CepeIHbOMY 3B'SI3KY;
BM3HAY€HO KOHCTUTYLIHO-TIPAaBOBY MIPUPOLY MpaBa Ha IOCTYII 10 Cy[y KacaliHoi iHCTaHIIil; mpoaHai3oBaHO
IOCBIJl KOHCTUTYLIMHO-TIPABOBOI'O PETYJIIOBAHHS NOCTYILY O KacaliHOro ockap>keHHs B KpaiHax €C i CIIA;
BUSIBJIEHO MTPO6JIeMHI MOMEHTH B peasisallii mpasa Ha JOCTYI 1o npaBocyns B kpainax €C ta CIIA; nocuimkeHo
[IPaKTUYHI MIJISXYU PO3B’I3aHHS [IpobJeM JOCTYIy [0 npaBocyzas B KpaiHax €C ta CIIIA Ta BU3BHaY€HO MO>KJIMBOCTI
3aCTOCYBaHHS LMX MiAXOMiB y HalliOHAJIbHIN ITPaKTULLi; BUCBITJIEHO MDKHAPOAHI CTaHIAPTH IIpaBa Ha JOCTYII 110
[IpaBOCyAAs B IIPAKTUL €BPOIENCHKOrO CyAy 3 IpaB JII0AUHY Ta BeHewniicbkoi Komicii; mpoaHasnizoBaHO
CITiBBiIHOLIEHH KOHCTUTYLIHOI CKapru Ta KacaliiHOoi CKapru B KOHTEKCTI ITpaBa Ha JOCTYII O IIPaBOCYAIs;
3aIPOIIOHOBAHO LISIXY BUPIllI€eHHS HU3KY ITPaKTUYHUX NPo6JieM peastidaliii mpaBa Ha JOCTYII 10 IPaBOCYLAs B
acCIeKTi MOKJIMBOCTI KacallifHOTrO OCKap>KEHHs; OOIPYHTOBAaHO HEOOXiIHICTb yIOCKOHAJIEHHS iCHYI0UOi CCTEMNU
CYZOyCTPOIO SIK Ha 3aKOHOJAaBYOMY, TakK i HA KOHCTUTYLIIHOMY PiBHSIX. Y POOOTi BUCBITJ/IIOIOTHCSI OCHOBHI
npo6seMy, IOB'sI3aHi 3 peasisalielo IpaBa Ha JOCTYII 10 IPaBOCYAAsl B YKpaiHi, Ta 3aIIpONIOHOBaHI WJISIXU
BJOCKOHAJIEHHS CUCTEMU CYJIOYCTPOIO, 30KpeMa B YaCTUHi KacaliliHoro ockapkeHHs. OcobsnBa yBara

[IPUIINAETbCA MUTAaHHAM IOPUOUYHOI BUBHAYEHOCTI Ta PiBHOCTI B CyJOBOMY IIPOLIECI.

2. Ukraine is permanently in a state of profound transformation. The ratification of the EU-Ukraine Association
Agreement on 16 September 2014 was one of the tangible impetus for the transformation processes. In particular,
the reform of the judicial system in Ukraine is part of this Agreement. The judicial system is often subject to
influence and change. Unfortunately, not all innovations have a positive practical effect. To fulfil the terms of the
EU-Ukraine Association Agreement, the first step was to amend the Constitution of Ukraine, which defined a
fundamentally new judicial system. The next step was the introduction of new "cassation filters" in February 2020,
which in fact significantly complicated the exercise of the right to access to justice in the sense of the right to
access cassation appeal. Consideration of the following question: what are the consequences of the introduction of
«cassation filters» for society? is of particular relevance, since in essence, this novelty in the Constitution of



Ukraine and procedural legislation has actually led to the establishment of a two-tiered judicial system. The
justification of the Supreme Court as a court of law and the establishment of a strong appellate instance currently
leads to a certain imbalance, as certain problems of the judiciary at the first and second levels, combined with the
secrecy of the Supreme Court, lead to a large number of unjustified decisions (incorrect application of substantive
and/or procedural law) and violations of human rights in general. Since the issue of access to the Supreme Court
as a court of cassation is closely related to the understanding of the right to access to justice, it became necessary
to dive into the issue of the right to access to justice in the context of the right to cassation appeal in more detail.
In addition, there is a theoretical challenge to analyse the cassation appeal mechanism itself, which is provided for
in the procedural legislation in terms of its proportionality. Since any legislative regulation or restriction must
pursue a legitimate aim and be necessary and proportionate to the restriction of the right, without limiting it to
the extent that the very essence of the right is violated. Therefore, procedural rules are subject to theoretical
analysis in terms of violation of the very essence of the right. The identification of these problematic issues is
closely related to the effectiveness of protection and restoration of violated rights, and therefore is relevant at the
present stage. This research is one of the first attempts at a comprehensive analysis of this issue, within which
approaches to understanding the right to access to justice in the constitutional and legal aspect are accumulated
and analysed; conclusions on the essence, formation and development of the right to access to justice in Ukraine
are formed and theoretically substantiated; the place and role of the right to access to justice in the context of
human rights protection are clarified; the role of the right to access to justice, including the right to access to the
court of cassation in the context of protection of civil rights and freedoms is clarified; the author substantiates
that the right of access to justice should be considered not only from the perspective of the principle of law, but
also from the perspective of the fundamental right of a person to have access to justice and obtain a truly just
decision; the author determines that the right of access to justice is an integral element of the category of human
rights and is directly related to it; the author defines the constitutional and legal nature of the right of access to
court of cassation; the author outlines the experience of constitutional and legal regulation of access to cassation
appeal in the EU and the USA; analyses the problematic aspects of the right to access to justice in the EU and the
USA,; analyses the practical ways of solving the problems of access to justice in the EU and the USA and outlines
the practical possibilities of applying these approaches in national practice; outlines the international standards of
the right to access to justice in the European Court of Human Rights and the Venice Commission; analyses the
correlation between the constitutional and cassation. The article highlights the main problems related to the
implementation of the right to access to justice in Ukraine and suggests ways to improve the judicial system, in
particular, in terms of cassation appeal. Particular attention is paid to the issues of legal certainty and equality in
the judicial process. The purpose and objectives of this research paper have determined the choice of its structure.
Thus, it consists of 2 sections.
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VIII. 3ak/1104YHi BiZOMOCTI

BaacHe Ilpi3Buie Im's ITo-6aTbKOBI llysina Terana AuppiiBHa
TOJIOBH paju

BaacHe IlpizBume Im'a ITo-6aTbpKOBi lysina TersHa AHapiiBHa
TOJIOBYIOYOTO Ha 3acCiaHHi

BignoBigasibHUI 3a MiATOTOBKY Jleir6a Jliopmuina BacuiisHa

00JIiIKOBHX JOKYMEHTIB

PeecTpartop YkpIHTEI



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




