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Pedepar:

1. luceprauio NpucBsI4EHO KOMIUIEKCHOMY JOCJIiI>KEHHIO [TPABOBOTO MPELENEHTY, aHali3y MOro poJii B CUCTEMI
IKepeJl IIpaBa B Pi3HUX NPABOBUX CUCTEMAX CBITY HA Cy4YaCHOMY eTalli CyCIIiJIbHOTO PO3BUTKY. PO3KpUTO CcTaH
HAyKOBOi pO3p06JI€HOCTi IPO6JIEMY BU3HAHHSI TIPABOBOTO MPELENEHTY IPKEPEJIOM NPaBa B Pi3HMX NPABOBUX
crcTeMax CBiTy. Y po0oTi 37iliCHEHO aHaJli3 reHe31Cy IIPaBOBOTO NPELIEAEHTY SIK J)Kepesla [IpaBa 3 BUKOPHUCTAHHIM
Cy4aCHHUX HAayKOBUX JOCJII>)KE€Hb, PO3KPUBAIOTHCS MUTAHHS MOTr0 I0PUANYHOI CUJIA Ta OCOOJIMBOCTEN 3aCTOCYBAHHS
nop#/[ 3 iHMKMMH JKepeJlaMu 1IPaBa B Pi3HMX Cy4aCHUX IIPABOBUX CUCTEMaX. BUPO6I€HO KOMIIJIEKCHE TEOPETUYHE
YSIBJIEHHSI [1PO NPABOBUI [IPELIEAEHT, BU3HAYEHO MOT'0 MOHATTS, POJIb Ta IOPUIMYHY CUJLY B CUCTEMI JIKepeJl IIpaBa
Cy4aCHUX [IPABOBUX CUCTEM Ta OKPECJIEHO TEHIEHLIII 10r0 PO3BUTKY SIK COLIiaJIbHO-TIPABOBOro sABUIA. [IpoBeneHno
TEOPETUKO-TIPABOBE JOCIIIIPKEHHS [TIOHATTS Ta CYTHOCTI IIPABOBOTO MPELENEHTY IIJIIXOM y3arajJbHEHHS Ta
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TEHZEeHIii CTAaHOBJIEHHS Ta PO3BUTKY I1IPABOBOTO IPELIE/IEHTY SIK JKepeJia [IpaBa B Pi3HUX [IPABOBUX CUCTEMAX CBITY
B iCTOPMYHIN pETPOCHEKTHUBI; NOCJIIIKEHO TPaBOBY IPUPOAY IPAaBOBOTO NPELENEHTY, HOrO O3HAKU Ta
BUOKDEMJIEHO 1 CUCTEMAaTU30BaHO 1oro Buan. CHOOPMYIbOBAHO YTOUHEHE aBTOPCHKE BU3HAYEHHS TIOHATTS
«IIPaBOBUII IIPELeIEHT» Ta 3'SICOBAHO POJIb, MiClle Ta IOPUAUYHY CUJIy IIPABOBOTO MPELefeHTy B CUCTEMI [Kepel
IIpaBa LIJISIXOM JOCJIIIPKEHHS XapaKTepy MOro 3B'sI3KiB Ta B3aeMOZii 3 iHIIMMH JKepesiamu npasa. [IpoBeseHo
IOPiBHSIIbHUI aHasi3 GOPM BUSIBY Ta IOpUIAYHOI CHUJIM IIPABOBOTO IpELIeIEHTY B IPABOBUX CUCTEMaX KpaiH aHIjo-
aMEpPHUKaHCbKOi, POMaHO-T€PMaHCbKO], TPaIULIifHOI Ta peJiriiiHoi mpaBoBUX CiMeil; IpoaHanizoBaHo GpopMu
30BHILIHBOTO BUSBY CYAAiBCHKOTO PO3Cyy i IpoLec HabyTTsI HUM PUC [IPABOBOTO NMPELEHEHTY SIK B iCTOPUYHIN
PETPOCIEKTUBI, TaK i B Cy4aCHUX YMOBaX. Y NOCJIJIKEHHI OKPECJIEHO BUHSATKOBY POJIb [IPABOBOTO NPELEEHTY B
CHCTEMI JpKepeJl MpaBa, PO3IJISIHYTO OOLIbHICTD | MOKJIMBICTh 3aCTOCYBAaHHS IIPABOBOTO NIPELIEAEHTY B KpaiHax, 1ie
BiH He BU3HaeTbCs OQilifiHUM IPKepesioM IIpaBa, Xoya PakKTUYHO BUKOPUCTOBYETHCS SIK €(PEeKTUBHUI IPABOBUI
perymasitop. OKpiM I[bOro, OGIPYHTOBAHO ITO3ULIiI0 I0J0 HEOOXiIHOCTI BUBHAHHSI IIPABOBOIO IIPELENEHTY IPKEPEJIOM
IpaBa y KpaiHax pOMaHO-T€PMaHChKOi MPaBOBOi CiM'i.

2. The dissertation is devoted to the complex research of legal precedent, the analysis of its role in the system of
sources of the law in various legal systems of the world at the current stage of social development. The state of
scientific elaboration of the problem of legal precedent recognition as a source of law in various legal systems of
the world is revealed. The analysis of the genesis and evolution of legal precedent as a source of law with the use of
modern scientific approach is carried out revealing the issues of its legal force and features of its use as a source of
law in various modern legal systems. The particular research provides a comprehensive theoretical understanding
of the legal precedent, defines its concept, role and legal force in the system of the modern sources of law; the
tendencies of its development as a social and legal phenomenon are indicated and proposals are given for its
formalization as a source of law in countries where it is not officially recognized, due to its significance and
exclusive legal nature. For a long time, Western theories, recognizing judicial precedent and giving it a prominent
place in the system of legal sources, were severely criticized by many notable scholars of the pre-revolutionary
and Soviet period, who denied any manifestation of law-making in judicial activity and formed ideological attitudes
in their works. In addition, the term «judicial precedent» or «judicial practice» was used much more frequently
than «legal precedent», which in turn greatly narrowed the concept itself. Examining sources of law, scholars
viewed precedent as a legal phenomenon peculiar only to the legal systems of countries developed under the
influence of English law within the Anglo-Saxon legal family A comprehensive historical and theoretical legal study
of the concept and essence of a legal precedent was carried out by summarizing and systematizing the main
scientific approaches of domestic and foreign doctrine; the main stages and trends of the formation and
development of a legal precedent as a source of law in various legal systems of the world are considered; the legal
nature of the legal precedent is investigated, its features and types are identified and systematized. The distinctive
author’s definition of the concept of “legal precedent” was formulated; clarified the role, place and legal force of a
legal precedent in the system of sources of law by examining the nature of its connections and interaction with
other sources of law. A comparative analysis of the forms of manifestation and legal force of the legal precedent in
the legal systems of the countries of the Anglo-Saxon, Romano-Germanic, traditional and religious legal families is
carried out; analysed the forms of the external manifestation of judicial discretion and the process of entering a
legal precedent both in historical retrospective and in modern conditions. Justifiably the exclusive role of a legal
precedent in the system of sources of law and the possibilities of its legalization as a source of law in countries
where it is not officially recognized, with the aim to develop further appropriate proposals and practical
recommendations for using it as an effective legal regulator. A review of scientific research on a given topic shows
that different periods of study of the legal sources in general and particularly the precedent, have always been in
the focus of domestic and foreign scholars. However, while examining precedent as a source of law, the main focus
was given to judicial law-making, judicial precedent, which is created by judges as a result of considering specific
cases, which in turn led to an explicit one-sidedness of the study. In addition, scholars have generally considered
precedent as a legal phenomenon unique to those countries whose legal systems developed under the influence of
English law within the Anglo-Saxon legal family, ignoring the actual existence of legal precedent as a source of law



in other legal systems where it was not officially recognized by the state. It is obvious that the issue of
systematization of sources of law in modern conditions and clarification of the role and place of legal precedent as
a source of law require appropriate comprehensive research. The theoretical and legal solution of these issues will
not only contribute to the expansion and systematization of theoretical knowledge on legal precedent, but also
directly will have a direct positive impact on improving the efficiency of law enforcement activities of public
authorities, which also determines the relevance of the dissertation.
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