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2. Conflict-related sexual and gender-based violence as international crime

Pedepar:

1. JocimkeHHS TPUCBIYEHO I'PYHTOBHOMY i KOMIIJIEKCHOMY Mi>)KHapOIHO-TIPABOBOMY aHaJIi3y SIBUILLA CEKCYaIbHOTO
i reHIepHO-06YMOBJIEHOTrO HacuibceTBa (fati — CI'OH), noB’s13aHOro 3 KOH(QJIIKTOM, @ TaKO>XX BUBYEHHIO [TPAKTUKU
kBasiikauii Ta po3ciigyBaHHs HOTr0 K MiXKHAPOAHOTO 3JI04MHY MiXKHAapPOJAHUMU I iHTepHALliOHAJIbHUMU
KpUMiHaZIbHUMU TPUOYHATIaMU Ta cyjaMu. OKpeMUM IMUTAHHSIM POOOTH € 371iiCHEHHS] MXKHApOAHO-TIPABOBO]
oninku CI'OH, noB’s13aHOTO 3i 36pPOHUM KOH(JIIKTOM Ha TepUTOPii YKpaiHu, a TaKOXK AisIIbHOCTI TPAaBOOXOPOHHUX i
CyJIOBMX OpraHiB YKpaiHU 010 NPUTATHEHHS [0 Bif[IOBiIaJbHOCTI 0Ci0, BAHHUX Y iX BUMHEHHI. |3 BUKOPUCTaHHIM
Cy4aCHUX METO/IiB OyJI0 IPOBENEHO KOMIJIEKCHE JOCIiIPKEHHS Pi3HUX aCIeKTiB CKIag0BOI YaCTUHU MDKHAPOAHUX
37104uHiB — CI'OH, nos’s3aHoro0 3 KOHQJIIKTOM, 30KpeMa: . JeTaabHO JOCiIKeHO I'eHe3y MDKHApOHO-TIPaBOBOi
3ab6oponu BunHeHHs1 CI'OH, nos’si3aHoro 3 KOHQIIKTOM, Ta BUJieHo Tpu ii popmu y mxepesax MI'TI Ta nBi popmu y
mxepesnax MIIILI; - BunineHo 3akoHOMIpHOCTI gocaimkeHHss CI'OH, noB’s13aHOro 3 KOH(QJIIKTOM, Y JOKTPUHI
MDKHapOJIHOTO 11paBa; - O0IPYHTOBAHO HEOOXiIHICTb BXXUBaHHS LinicHoro noHsTTs CI'OH, nos'sa3aHoro 3
KOH]IIiKTOM; cpopMyIbOBaHO aBTOPChKY HediHiniio CI'OH: akT cekcyanbHOro Xxapakrepy Ta (abo) akT, 110



BUMHSETHCS BiTHOCHO 0COOU Yepe3 reHiep, SIKII0 BOHU BUMHEHI B YMOBaX IIPMMYCY Ta 3aBAaju 0cobi Ppi3sndHoi,
CEKCYaJIbHOI YU IICUXO0JIOTTYHOI KO M, a TAKOK IIOrPo3a BUMHEHHS 3a3HAaYeHUX aKTiB Ta (a60) IpUMYyC J0 y4acTi y
HUX, 32 YMOBH, 1110 BOHU MalOTh reorpadiyHuii, 4acoBUi i IPUUMHHUM 3B'130K 3i 30poiiHMMY KOHPIIIKTamMu 260
iHIIMMU CUTYyaLisIMY, 110 IOPYLIYIOTb MUP; - 3iMICHEHO KIacu(iKallilo BOEHHUX 3JI0YMHiB, 3/I04MHIB IPOTU
JIIOJISTHOCTI Ta aKTiB FeHOUUAY 3 TOUKU 30py Bu3HaHHA ix CI'OH, noB'a3aHuM 3 KOHQJIIIKTOM, Ta BUAIIEHO iX [IBi
TpyIu: 10 Nepiuoi HajexaTh Ti, 1110 He3aJIeXKHO Bif 0ynb-skux ¢pakropis € akramu CI'OH, nos's3aHoro 3
KOH(QJIKTOM, 10 APYToi — Ti, 1[0 3a7I€XHO Bifj IPUYMHYU Ta 0OCTaBUH iX BAMHEHHS, MOXYTb O6yTH aktamu CI'OH,
I[IOB'13aHOTO 3 KOHQJIKTOM; - OBEJEHO iCHYBaHHS 3B'13Ky MK BOEHHUMM 3J/I04MHAaMU BUJIIJIEHUX IPYII i popmamu
3aboponu BunHeHHs1 CI'OH, nos’s3aHoro 3 KoH@ikToM y MITI; - 3anrporioHOBaHO Nepion3aliilo CTaHOBIEHHS
IepeJliKy 3J104MHiIB [IPOTH JIIOJSHOCTI 3 TOYKHM 30PY BKJIIOUEHHS 10 Hboro akTiB CI'OH, nop’s13aHOro 3 KOHQJIIIKTOM, Y
Me>Kax gKoi BuzineHo tpu eranu: 40-i poku 20 crosiTta (nepmuii eramn), 90-i poku 20 CTOJITTS (APYryil eTarm) Ta
1o4yaToK 21 CTOJIITTS (TPETiil eTan); - BCTAHOBJIEHO B3a€MO3B'130K MK BU/IiJIEHMMU TPyIIaMU 3JI04MHIB IPOTU
JoasHOoCTI Ta popmamu 3a60poHu BunHeHHs1 CI'OH, noB'si3aHOro 3 KOHQIIKTOM, y IpKkepesnax MIIITI, a Takox
eTaraMy PO3BUTKY TaKUX 3a00POH Ta eTallaMy CTAaHOBJIEHHSI IEPEJIKY 3JI0YMHIB IIPOTHU JIIOASHOCTI; - JeTajli30BaHO
npouec kBasnidixauii CI'OH, nos'a3aHoro 3 KOHQJIIKTOM, K MDKHAPOAHOTO 3JI0YMHY, Ta BUAIIJIEHO [IBi OTO CTafii,
Ipyra 3 sIKUX HaJlidye ABa eTany; cpopMOBaHO IPAKTUYHI iHCTPpyMeHTH (1151 epiuoi ctafii — Tabauii, fis gpyroi -
cxemu) kBasigikauii “knacuuyHux” aktiB CI'OH, nos’s13aHOro 3 KOHQPJIKTOM, SIK MDKHapOJHOTO 3J/I0YMHY; - BULiTIEHO
1 0XapaKTEPU30BaHO OCOOIMBOCTI PO3ClilyBaHHS MIXKHAPOJHUMMU 1 iHT€pHALliOHAIbHUMHY KPUMiHAJIbBHUMU
TpubyHanamu ta cygamu CI'OH, nos’s3aHOro 3 KOHQIIKTOM, IK MDKHApOJIHOTO 3JI04MHY; - BAOKDEMJIEHO CUCTEMY
MDKHapOJHO-TIPaBOBUX 3000B's13aHb Jep>kaBu o0 po3ciinyBaHHsl CI'OH, nop’sa3aHOro 3 KOHQJIIIKTOM, SIK
MIXKHAPOJIHOTO 3JI0YMHY, [0 SIKOi YBIMIIIM 000BS13KY IEP>KaBU 010 KPUMiHATIBHOIO IIepeCliyBaHHs 0Cib 3a
BUYMHEHHSI MDKHApOJHUX 3JI0YMHIB 3arajioM (3aKpilieHi B HOpMax JOTroBipHOTO, 3BUYA€BOTO Ta M'IKOTO IIPaBa), a
TaKoX 0008’13k po3ciinyBaTu BiacHe CI'OH, nos’si3ane 3 KOHQIIIKTOM, K Mi>KHAPOJHUH 37I0YMH (3aKpiIlyieHi y
HOpMax M'SIKOTo IpaBa); - 3/1ifiICHEHO KOMIJIEKCHUI aHaJli3 BHECKY HeJlep>KaBHUX aKToOpiB y po3ciigyBaHHsg CI'OH,
IIOB'SI32HOTO 3 KOH(JIIKTOM, SIK MI>KHapOJHOTO 3JI04MHY Ta BUJIJIEHO IT'SThb OCHOBHUX HOTO BUIIB; - BULNIEHO
npo6JsieMHi NUTaHHA BianosiganpHoCTi 32 CI'OH, nos’s3aHe 3i 30poiiHMM KOH(IIIKTOM Ha TEpUTOPii YKpaiHuy,
OCHOBHI 3 HUX JIE€TAJIbHO OXapaKTepu30oBaHi. HagaHo pekomeHalii oo ix BperyatoBaHHS; - 3alIPpOIIOHOBAHO
11po6sieMy BiICYTHOCTI y HallioHaJIbHOMY 3aKOHOAABCTBi YKpainu uinicHoro nousattst CI'OH Ta noxigHi Big Hel
IIMTaHHA [I0J0JIaTU IIJIIXOM BHECEHHS 3MiH 110 3akoHy YKpaiHu “IIpo 3a6e3redeHHs piBHUX [IPaB i MOXJIMBOCTEN
KIHOK Ta 40JI0BIKiB” 1[0/10 AOTIOBHEHHS Horo nediHinieio “cexcyasnpHe i reHIepHO-00yMOBJIeHe HAaCUJIbCTBO”,
cpopMOBaHOIO Yy IaHiil pOOOTI; - 3aIIPONIOHOBAHO [IPOOJIEMHE IUTAHHS BiICYTHOCTI IIOHSITTS 3B513KY 3JI0UMHHUX
IisiHb 13 KOH(JIIIKTOM MiJ| 4ac iX po3cilifyBaHHs BPETYJIIOBATHU IIJISIXOM BHECEHHS 3MiH 1o [TosokeHHs npo €nuHnii
peecTp JOCYAOBUX PO3CIlifyBaHb, IOPSIOK NOTro (POPMYBAHHS Ta BEJI€HHS, 3aTBepKeHOro HakazoMm Odicy
I'enepanbHoro npokypopa N2 298 Bin 30.06.2020, a Takox posmupeHHs inTepdeiicy EPJIP mon0 MOXINBOCTI
noeTanHoi ikcarii 38's13Ky KpUMiHaJIbHOTO TPAaBONOPYLIEHHS 31 36pOHUM KOH(JIIKTOM Ha TepuTopii Ykpainu 3
yPaxyBaHHSM reorpa@iyHoro, 4aCoBOro Ta MPUYMHHOTO KpUTePiiB. KiII04oBi c10Ba: MixKHapOJHE NPABO, CEKCyaJIbHE
i reHIepHO-06YMOBJIEHE HACUJIBCTBO, IIOB'13aHE 3 KOHPIIIKTOM, Mi>KHapOZHUH 3JI04MH, 30pONHNI KOHPIIIKT Ha
TepUTOPii YKpaiHu, Mi>KHapOAHa Bill[1IOBiAAIbHICTb.

2. The research is devoted to the substantial and comprehensive international-legal study of conflict-related
sexual and gender-based violence (CR SGBV) as well as international criminal tribunal’s and court’s practice of
qualification and investigation CR SGBV as international crime. The separate issue of the research is international-
legal assessment of SGBV, related to the armed conflict on the territory of Ukraine, and law enforcement and
judicial authority’s activities on brining guilty persons to the responsibility. Thesis is the first attempt of
researching theoretical and practical aspects of qualification and investigation CR SGBV as international crime, as
well as identifying needed gaps and voids in current responsibility for SGBV, related to the armed conflict on the
territory of Ukraine, and developing visionary (conceptual) ways of their settlement. The novelty of the study
includes the following provisions. - detailed analysis of international-legal CR SGBV prohibition genesis is
provided, three forms of prohibition in the IHL and two in the IHRL are proposed; - investigation patterns of CR



SGBV in the international law doctrine are highlighted; - need of using complex CR SGBV definition rather than its
separate parts is substantiated; - author’s term of CR SGBV is proposed. It is an act of sexual nature and (or) act
committed against person because of the gender, if they are committed under coercive circumstances and caused
physical, sexual or psychological harm as well as threat of such acts and (or) coercion to engage in them in case
they have geographical, temporal and causative nexus with armed conflicts and other situations. - war crimes,
crimes against humanity and acts of genocide are classified in two groups: the first one includes acts that
independently on any factors are always CR SGBV; the second one - those acts, that might be CR SGBV
dependently on reasons and circumstances they are committed; - nexus between the classified war crimes groups
and forms of CR SGBV prohibition in the IHL is proved; - periodization of establishment list of crimes against
humanity on including CR SGBV acts in it is proposed. Establishment has three stages: 40th of 20 century (first
stage), 90th of 20 century (second stage) and beginning of 21 century (third stage); - nexus between the classified
crimes against humanity groups and forms of CR SGBV prohibition in the IHRL, as well as between the stages of
evolution such prohibitions and separated stages of establishment list of crimes against humanity is provided; -
process of qualification CR SGBV as international crime is detailed, two stagesof it, the second one of which
includes two phases, are formed; - practical tools on qualification “classic” CR SGBV acts as international crime are
developed according to the formed stages (tables for the first stage and schemes for the second); - peculiarities of
investigation CR SGBV as international crime in the international criminal tribunal’s and court’s practice are
highlighted and characterized; - system of state’s international obligations on investigation CR SGBV as
international crime is distinguished. It consists of state’s obligation on criminal prosecution of person, who
committed international crimes in general (treaty law, customary law and soft law) and state’s obligation on
investigation CR SGBV as international crime (soft law); - comprehensive analysis of non-state actor’s contribution
in the investigation CR SGBYV as international crime is made, five main types of it are characterized; - problem
issues (gaps) of responsibility for SGBV, related to the armed conflict on the territory of Ukraine, are identified,
main of them are detailed, recommendations on their settlement are proposed; - gap of complex SGBV definition
absence in the national law is proposed to settle by amending a Law of Ukraine “On ensuring equal rights and
opportunities for women and men” with the author’s SGBV definition, formed in this thesis; - gap of absence
concept of nexus between the crimes and armed conflict on the territory of Ukraine during their investigation in
the national law is proposed to settle by amending Regulation on Unified register of pre-trial investigations, order
of its forming and operating, approved by the Office of the General Prosecutor of Ukraine Order N2 298 from
30.06.2020, and boarding register interface with the ability of pointing nexus with the armed conflict on the
territory of Ukraine on geographical, temporal and causative criteria. Key words: international law, sexual and
gender-based violence, conflict-related, international crime, armed conflict on the territory of Ukraine,
international responsibility.
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