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1. lucepraiiiiine JOCIIIKEHHS TPUCBAYEHE KOMIIEKCHOMY KOHCTUTYLIIMHO-TIPABOBOMY aHaJli3y HaJIeXXHOI Cy0BOi
IpoLeAypH SIK crienn(ivHOro pisHOBUAY HAJIEXKHOI IPABOBOI Ipolenypy B YKpaini. HasexxHa cygoBsa npouenypa siK
CyIOBUH NIPOSIB HAJIESKHOI ITPABOBOI IPOLEYPU € OIHUM i3 HAPDKHUX €JIEMEHTIB BEPXOBEHCTBA IPaBa, FapaHTielo
3aXMCTYy IIpaB i CBOOOJ, JIIOJMHY Bifl CBaBi/IIs Aep>kaBu. Y CydacHUX yMoBax YKpainu ii mociigkenHs HabyBae
0COGIMBOI TOCTPOTH Ta MPAKTUYHOI 3HAYYIIOCTI 3 KIbKOX B3AEMOIIOB sI3aHUX NpuyKH. [To-mepiue, 1e
eBpoiHTerpauiiiHuii noctyn Ykpainu ta 30608’s13aHHs nepen, €C ta Paporo €sponu. [To-npyre, e cuctemHi
NOPYIIEHHS [1paBa Ha CIIPaBeJJIMBUIL Cy[l 32 IPaKTHUKO €BPOIIEIICbKOro cyay 3 pas joaunu (nasni - €CILI). B
YKpaiHi Hazle)kHa cyioBa NIPoLeAypa Ma€e CTaTU rapaHTi€elo NOBipU 40 CYLOBOI BIay, 3aXUCTY Bif
HEOOI'PYHTOBAHOTO IIPUTSTHEHHS [0 BillIOBiIaIbHOCTI Ta 3a0e3e4eHHsI ClIpaBeIuBocTi. HanexHa cygoBa
npolenypa € OGHUM i3 KIII0YOBUX Pi3HOBHUIB HaJIe>KHOI 1paBoBoi npouenypu (due process). Lst KoHLenis



[IOXOJUTD 3 aHIJI0-aMEPUKAHCHKOI IIPAaBOBOI TPAAMILii, ajle IMPOKO 3aCTOCOBYETHCS B €BPONENCHKOMY IIPABI,
30KpemMa B YKpaiHi, yepes BriuB €Bpornericbkoi KoHBeHIIii Mpo 3axMCT MpaB JIIOIVHY i OCHOBOIIOJIOXKHUX CBOOO, Ta
IIPUHILMIIIB BEPXOBEHCTBA I1paBa. HasexHa cynoBa nnpouenypa € 6iybll By3bKUM, KOHKPETHUM IIOHSITTSIM, SIKe
CTOCYETbCS CaM€ CyL0BOTO PO3IJIAAY CIIpaB. BOHa € MOXiAHOIO Bil HaJlIEKHOI ITPAaBOBOi ITPOLELYPU, OCKIJIBKU
Cy[IOBUI IIpoLieC — 1ie HaWBUINUH i HAaN6iNIbII TapaHTOBaHUH crocib peanizanii due process. HanesxHa mpaBoBa
npoluenypa — Lie 3arajJbHe IOHSATTS, SIKE 3aCTOCOBYEThCS HE TiJIbKU B CY/i, a ¥ B aIMiHICTPaTUBHUX, BUKOHABYMX
npoleaypax, y 3aKOHOTBOPUYOCTI, IPY 0OMEXXEHHI IpaB To0. BOHO cTocyeThcs OyAb-SKUX Aiil Jep>kaBu 100
ocobu. HanexxHa cypoBa npoueaypa € ii cyloBUM pi3HOBUIOM, [€ TapaHTii peasni3yloThCsl HalOBHille Yepe3
He3asexxHul cyl. Cyz, € «OCTaHHbOIO iHCTaHIIi€l0» 3aXUCTy, KOJIM iHIIi TpoLeypH (LOCYIOBi) HE Iaau pe3yabTaTy. Y
MpaKkTULi €BPOINENCHKOrO Cyy 3 I1paBs joauHu Ta Koucturyuinnoro Cyay YKpaiHu 1ii IIOHSATTS 4aCTO
[IEPEeTUHAIOTHCS, OCKIJIbKY MIOPYLIEHHS HaJIESKHOI CYyI0BOI NIpOLeypy (HAIIPUKJIIA], YIIEPEIKEHiCThb CyLy,
BiZICYTHICTb CJIyXaHHS) aBTOMAaTU4HO € IIOPYLIEHHSIM [IPaBa Ha CIIPAaBEJJIMBUI Cy/l i HAJIEJKHOI TPaBOBOI MPOLenypHr
B LjisioMy. Y IpakTulli €BpPONenchbKoro cyny 3 npas oauHu ta KorcruryuiiHoro Cyny YKpaiHy MOHSTTS HaJIeSKHOI
IIPaBOBOI TPOLIEAYPU Ta HAJIEXHOI CyIOBOi MPOLleAypPH YaCTO NEPETUHAIOTHCS, TOMY [TOPYIIEHHS HAJIEXKHOI CYL,0BOi
npoLenypu (Hanpukiag, yIepeIKeHiCTb CyAy, BiICYTHICTb CJIyXaHHs) aBTOMAaTUYHO € IIOPYLIEHHSIM [IpaBa Ha
CIIpaBeJJIMBUH CYJI, i HAJIEXXHO]I IPpaBOBOi MpoLenypH B LiisioMy. Ha cTaTTio 6 €BpOnenchbKoi KOHBEHLIIi 3 TpaB
JIIOJMHY i OCHOBOIIOJIOXKHUX cBOOOZ, (nasi - €KI1JI) BryiHyIM He Jiuille polecyaslbHi IpaBa B HallioHAJIbHOMY
3aKOHO/JIABCTBI, a 1 TpaBa B KOHCTUTYLIMHUX NOKyMeHTax. [IpoliecyasbHa CIIpaBeIMBiCTh €BOJIIOLIOHYBaA, MO0
CTaTH MOB A3aHOIO 3i CIIPaBE/JIMBUM MOJIITUYHUM TTOPSIIKOM Ta HaJIEXKHUM yrpasiiHHam. He Besvka xapTia
BOJIBHOCTEH, a2 aMepUKaHChKi Ta PpaHIly3bKi PEBOJIIOLIHI JOKYMEHTU HaJlay IIeBHI IpaBa B paMKax
KOHCTUTYLIIHOTO 3axucty ctarti 6 €KILJL. Bennka xapris BOJIbHOCTEN Hazajna KOHCTUTYLIMHUI CTaTyC IIPABUITY
IIPO Te, 10 IIepel BUHECEHHSIM BUPOKY MaloTh OYTH JOTPUMaHi 3aKOHHI CyZ0Bi npoueaypu. Lie npasuso e nepmmum
KPOKOM Y pOo3po01li KOHCTUTYLiMHOI BUMOTH IIPO Te, 110 TaKi IPOoLeypy TaKOX IIOBUHHI OYTH CIIpaBelIMBUMU.
[TpaBa 06BrHYBaueHUX OYyJIM He JIUIIe [IMTAaHHSIM HallioHaJAbHOI KOMIleTeHlii, a i micsis JIpyroi cBiToBOi BiliHU
[IepeTBOPUIIMCS Ha MPO6JIeMY, SIKy IOTPiOHO 3axXMUILATH HAa MiXKHAPOJAHOMY piBHi. X04a neBHa TypOOTa IIpo
00BMHYBau€HUX BXe OyJla NPOAEeMOHCTpoBaHa Ha HiopH6ep3bKoMy npolieci, came 3arasbHa JeKjapalis npas
JIIOJVMHY Ta paHHI MPOeKTH MixKHapOAHOro NaKTy IIPO IPOMaJIHChKI Ta IOJIITUYHI ITpaBa BinoOpa3usiy BUHUKHEHHS
CIIiJIbHOI TI0Baru Mix fiep>KaBamu JI0 HEBIJl €MHOI L[IHHOCTi 0CO6U B MbKHapogHoMy npasi. O61Ba BIVIMHYJIN Ha
€KILJI, IKUi1 3ro00OM CTaB «KOHCTUTYLIHUM TOKYMEHTOM €BPOIIENCHKOro My0JIiYHOrO NOpSAKy» abo
«EBpONENCHKUM 6ijlIeM MTPO MPaBay, a TAKOX 3PA3KOM [IJIs1 iHIIMX PEriOHaJIbHUX NTOTOBOPIB. [10-TpeTe, 11e BUKJIVKU
BOEHHOTO CTaHy Ta (PyHKLIOHYBaHHSI [1IPaBOCYsl B yMOBaX 30pOMHOro KOH(JIIKTy. BoeHHUI CTaH, 3al1poBaJyKeHN
B YKpaiHi 3 2022 poKy CTBOPIO€ PU3UKU CHPOLIEHHS IPOLEAYP, OOMEXEHHS [JIACHOCTI, IPO6JIeM 3 IOCTYIIOM 10
cyny Ta 3abe3le4eHHsIM [IpaBa Ha 3axUCT. JJOCIiIPKeHHS 4,03BOJIsi€ IPOAHAIi3yBaTH, SIK 30epiraTi MiHiMasbHi
CTaHJAPTH CIIPaBeIJIMBOro cyay (IpolecyaubHy HajllesKHY [TPaBOBY NPOLieIypPy) B €KCTPaOpAMHAPHUX YMOBax, He
IOIIyCKalouu HEOOI'PYHTOBAHOIO IIPUMYCY Ta 3a0e3leuyloun 6ajaHc MK HallioHaJIbHOIO 6€3M1eKOI0 Ta IpaBamMu
nmonuHy. bes 1poro icHye 3arpo3sa eposii oBipy 0 CyA0BOi Baay Ta MOPYIHIeHHsI MDKHapOgHUX 30008 13aHb. 10~
YETBEPTE, L€ TEOPETUKO-TIPABOBA Ta NPAKTUYHA 3HAYYILiCThb, OCKIJIbKY JOKTPUHAIbHE PO3MEKYBaHHS HAJIEXKHO]

IIpaBOBOi IIpoLieAypH Ta ii CyJI0BOro pi3HOBUY 3a/IMLIAETHCSI HEJJOCTATHBO PO3POOIEHNM.

2. This dissertation research is devoted to a comprehensive constitutional and legal analysis of due judicial process
as a specific form of due legal process in Ukraine. Due judicial process, as the judicial manifestation of due legal
process, is one of the cornerstones of the rule of law and a guarantee of the protection of human rights and
freedoms against state arbitrariness. In the current context of Ukraine, its study takes on particular urgency and
practical significance for several interrelated reasons. Firstly, this is Ukraine’s progress towards European
integration and its obligations to the EU and the Council of Europe. Secondly, there are systemic violations of the
right to a fair trial, as established by the case law of the European Court of Human Rights (hereinafter - the
ECtHR). In Ukraine, due process must serve as a guarantee of trust in the judiciary, protection against unfounded
prosecution, and the assurance of justice. Due process is one of the key components of due process of law. This
concept originates from the Anglo-American legal tradition, but is widely applied in European law, particularly in



Ukraine, due to the influence of the European Convention for the Protection of Human Rights and Fundamental
Freedoms and the principles of the rule of law. Due process in court proceedings is a narrower, more specific
concept relating specifically to the adjudication of cases. It is derived from due process, as judicial proceedings are
the highest and most guaranteed means of realizing due process. Due process is a general concept that applies not
only in court but also in administrative and enforcement procedures, in law-making, when restricting rights, and
so on. It applies to any actions by the state against an individual. Due judicial process is its judicial variant, where
guarantees are realized most fully through an independent court. The court is the ‘final resort’ for protection when
other (pre-trial) procedures have failed. In the case law of the European Court of Human Rights and the
Constitutional Court of Ukraine, these concepts often overlap, as a violation of due judicial process (for example,
judicial bias, failure to hold a hearing) automatically constitutes a violation of the right to a fair trial and due
process of law as a whole. In the case law of the European Court of Human Rights and the Constitutional Court of
Ukraine, the concepts of due process of law and due judicial process often overlap; therefore, a breach of due
judicial process (for example, bias on the part of the court, failure to hold a hearing) automatically constitutes a
breach of the right to a fair trial and due process of law as a whole. Article 6 of the European Convention on
Human Rights and Fundamental Freedoms (hereinafter the ECHR) has been influenced not only by procedural
rights in national legislation but also by rights enshrined in constitutional documents. Procedural justice has
evolved to become linked to a just political order and good governance. It was not the Magna Carta, but the
American and French revolutionary documents that conferred certain rights within the framework of the
constitutional protection afforded by Article 6 of the ECHR. The Magna Carta conferred constitutional status on
the rule that lawful judicial procedures must be observed before a sentence is passed. This rule is the first step in
developing the constitutional requirement that such procedures must also be fair. The rights of the accused were
not merely a matter of national jurisdiction, but after the Second World War became an issue requiring protection
at the international level. Although some concern for the accused had already been demonstrated at the
Nuremberg trials, it was the Universal Declaration of Human Rights and the early drafts of the International
Covenant on Civil and Political Rights that reflected the emergence of a shared respect among states for the
inherent value of the individual in international law. Both influenced the ECHR, which subsequently became the
‘constitutional document of the European public order’ or the ‘European Bill of Rights’, as well as a model for other
regional treaties. Thirdly, there are the challenges posed by martial law and the functioning of justice in conditions
of armed conflict. Martial law, introduced in Ukraine in 2022, creates risks of procedural simplification, restrictions
on transparency, problems with access to the courts and the guarantee of the right to a defense. The study enables
an analysis of how to uphold minimum standards of a fair trial (due process of law) in extraordinary circumstances,
preventing unjustified coercion and ensuring a balance between national security and human rights. Without this,
there is a risk of eroding trust in the judiciary and breaching international obligations. Fourthly, there is
theoretical, legal and practical significance, as the doctrinal distinction between due process and its judicial variant
remains underdeveloped.
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